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FROM THE EDITOR’S VIEWPOINT 


It has been asked whether the increase in 
the maximum limit for damages for wrong- 
ful death under the Illinois statute should 
have any appreciable effect on the standard 
limits for the various types of liability poli- 
cies, such as automobile, personal, manu- 
facturers’, contractors’ and the like. Our 
opinion would be “No.” After all, those 
standard limits have been “standard” for 
some time, a time during which, in a large 
majority of states, there has been no maxi- 
mum limit on recovery for wrongful death, 
and when, in all but a few states, the maxi- 
mum has been in excess of the standard 
limit per policy per person. 

There are other factors, however, that 
might well be marshalled in favor of higher 
standard limits per policy. In these days of 
the devaluated dollar and the accompanying 
increased cost of living, there are few jury 
verdicts in cases of wrongful death where 
the individual policy limit is adequate to 
meet the award. In addition, the great 
present-day social awakening has filled many 
a juror with a philanthropic generosity 
where the funds of the more fortunate, the 
so-called reactionaries and the wealthy cor- 
porations, are concerned. As a consequence, 
the jury determination is seldom inconse- 
quential, more often quite sizeable. How- 
ever, under such circumstances, whatever 
arguments may exist for the necessity of 
insurance protection plead as well for higher 
standard limits coverage. 

Whatever the reason was at the beginning 
for making the standard limits as they are 
presently composed is not altogether clear. 
Whether it was because lower limits would 
not have built up a sufficient backlog of 
premium, or because five and ten thousand 
dollars sounded more impressive, or because 
five thousand dollars was adequate to take 
care of the average personal injury claim, 
regardless of the wrongful death statute, we 
are not sure; but we are inclined to believe 


that it was the latter factor, as recommended 
by the actuaries of the industry. In other 
words, the average exposure was deter- 
mined, and then, from such figures was 
calculated the price for which such a parcel 
could be marketed. On the basis of similar 
reasoning it would seem that it would be 
good merchandising to go through the same 
procedure using present-day exposures and 
values as a basis. It is poor merchandising 
to sell a man less protection than is adequate 
for his purposes. And to give an average 
man his choice as to the least amount of 
coverage that he is to have, is like sending 
a five-year-old child to the market to buy 
food for a family for a week. From experi- 
ence, he has no idea of what is needed. The 
package should at least be made to fit the 
needs of the average man. The extraordi- 
nary individual can be given the opportunity 
to buy even more if he so desires. Least 
of all, man should not be lulled into a false 
sense of security. 

Until the day comes when comprehensive 
coverage can be granted all and an adequate 
premium determined for unlimited protec- 
tion, based upon established experience and 
costs, it would seem that insurance compa- 
nies would render greater service to the 
public by marketing insurance on a “This 
is what you need basis,” rather than on a 
minimum price basis. By making it more 
difficult to purchase subnormal coverage in 
times of inflation, there would not only be 
better service rendered potential defendants, 
but also a greater financial security granted 
those wrongfully injured claimants. A plan, 
to be governed in some way by an applicable 
index of financial inflation or depression, 
would seem to obtain such a result and be 
workable under whatever conditions pre- 
sented themselves. Under such a plan, there 
would undoubtedly be some necessary relation- 
ship between the present wrongful death limit 
and the standard limits of liability insurance. 
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Estate 


By WILLIS H. SATTERTHWAITE 


HE INCREASING NEED of life in- 

surance companies for a broadening and 
modernization of their investment powers 
has been accompanied by a growing recog- 
nition by the states that certain types of 
real estate are, to a limited extent, proper 
for investment of funds of life insurance 
companies on a permanent basis. 


The companies have long been permitted 
to hold foreclosed real estate pending re- 
sale, and through the exercise of this power 
have acquired considerable practical real 
estate experience. More recently a number 
of states have extended the investment 
power to include direct investment in hous- 
ing projects on a permanent basis. The most 
recent development has been a further en- 
largement of the investment field to include 
direct investment in real estate or interests 
in real estate acquired for the purpose of 
producing income—apart from any invest- 
ment power related specifically to housing 
Projects—often (and in this paper) referred 
to simply as “income real estate.” 


Propriety of Investment 


General recognition of the propriety of 
income real estate for insurance company jn- 
vestment is indicated by the fact that it is 
now permitted in some form for either do- 
mestic or foreign companies or for both in 
some forty-one jurisdictions. That the de- 
velopment is recent is illustrated by the fact 
that of the thirty-two laws giving specific 
authorization twenty-one were adopted in 
1947; three in 1946; seven in 1945; and one 
in 1942, 


The right of the companies to acquire in- 
come real estate is so recent that the com- 
panies have had little or no opportunity to 
make use of it, and there has been insuffi- 
cient time for determination of the practical 
operation of the varying provisions of the 
enabling statutes. It should be of interest, 
however, to attempt some classification and 
general observations on some of the ques- 
tions which may be met as the companies 
take advantage of this new opportunity 
opened to them by the legislatures. 


Mr. Satterthwaite is Assistant Counsel of The Penn Mutual 
Life Insurance Company, in Philadelphia, Pennsylvania 
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Domestic Companies 


Each company is, of course, interested 
primarily in the provisions of the law of its 
home state concerning its right to invest in 
income real estate. A summary of these 
provisions is attempted in the table on pages 
776-782. In the greatest number of the states 
permitting such investment for domestic 
companies, a general authorization to invest 
in real estate for the purpose of producing 
income is provided, with some restrictions 
as to type and amount of assets which may 
be placed in income real estate. Others 
are fairly restrictive in requiring a specific 
leasing arrangement as a condition, while 
some permit such investment under a gen- 
eral power to invest a limited portion of 
assets in investments of a kind not specifi- 
cally authorized or permitted. Still others 
permit such investment merely by the ab- 
sence of any restriction. 


There should be relatively little difficulty 
in determining the application of the law of 
a particular state to domestic companies. 


Foreign Companies 


There is more room for uncertainty in 
determining what effect, if any, the laws of 
other states may have on a company’s ex- 
ercise of the power to purchase income real 
estate given it by its home state when it 
seeks to exercise the power in other states 
or perhaps when it merely does business 
there. It occurs to the writer that four 
general propositions will be controlling in 
making this determination. 


1. Sovereignty of a state over its real 
estate. 


A state in the exercise of its inherent 
right of sovereignty may determine on what 
basis real estate may be held by corpora- 
tions. This may be established either by 
statute or by declaration of public policy 
by its courts.’ 


2. The rule of comity. 


Under the rule of comity a state should 
permit a foreign corporation to exercise 
within its jurisdiction the rights and powers 
authorized under its charter and the law of 
its domicile, including the right to hold real 
estate, unless provided otherwise by statute 


1 Footnotes appear on pages 782-783. 


Willis H. Satterthwaite 


or by a declaration of public policy to the 
contrary. Any contrary provision must be 
express, and is not to be inferred.’ 


3. A state may impose an investment 
standard on foreign companies, 


A state may as a condition to the granting 
of a license to do business within its borders 
require a foreign company to conform its 
investments to those required of domestic 
companies or to some other reasonable 
standard. 


4. Investment is a necessary and proper 
function of a life insurance company. 


The power to invest its funds is inherent 
in a life insurance company as an inevitable 
part of the life insurance business as it is 
conducted by legal reserve life insurance 
companies, since the theory of the level 
premium method requires investment.‘ 


The legislatures have recognized this by 
regulating the investment power, and for 
many years have provided for investment 
in real estate to a limited extent, namely, in 
home office properties and foreclosed real 
estate and housing. That such investment is 
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necessary and proper in the conduct of the 
legitimate business of a life insurance com- 
pany, has not been questioned. The expan- 
sion of this power to include investment in 
income real estate is merely an extension 
of the field within which the inherent in- 
yestment power may be exercised. 


States Classified by Restrictions 


In order to avoid mental indigestion in 
determining the effect of the many varia- 
tions of the provisions of all the states in 
which a particular company may wish to 
consider purchase of income real estate, it is 
helpful to classify the states with respect 
to the provisions summarized in the chart 
and, with the foregoing principles in mind, 
to consider them by groups. 


Group 1. States which impose no restric- 
tions on foreign insurance companies, either by 
imposing none on foreign companies or by im- 
posing none on domestic companies where 
foreign companies are subject to the same 
rights as domestic companies: 


Alabama, Arkansas,’ Connecticut, Dela- 
ware, District of Columbia, Florida, Illinois, 
Kansas, Maine, Massachusetts, Minnesota, 
Nevada, New Hampshire, North Dakota,’ 
Ohio, Oregon, South Carolina, Tennessee, 
West Virginia, Wisconsin, Wyoming. 


The largest number of states falls in this 
classification, and there should be no prob- 
lem arising from restrictions on domestic 
companies since these states impose no spe- 
cific restrictions on foreign companies. 


In some of these states, it is true, restric- 
tions are imposed on domestic companies; 
and it may be suggested that this in itself 
may imply a declaration of policy as to the 
local real estate which insurance companies, 
including foreign, may hold. But it seems 
to the writer that in view of the fact that 
the restrictions have been made expressly 
applicable only to domestic companies, the 
rule of comity should compel the conclusion 
that foreign companies may exercise their 
right to invest in local real estate in ac- 
cordance with the law of their home states. 


Group 2. States which restrict foreign 
companies as to local real estate :* 


wantin 


Kentucky, Louisiana, Maryland, Michi- 
gan, New Jersey, New Mexico, Pennsyl- 
vania. 


The foreign company must comply with 
restrictions under these statutes as to local 
real estate. 


Group 3. States which restrict foreign 
companies generally to the same privileges and 
limitations as domestic companies and author- 
ize investment by domestic companies :* 


Colorado, Georgia, Indiana, Iowa, Mis- 
sissippi, Nebraska, South Dakota,* Vermont, 
Virginia. 

Each of these states sets a maximum for 
the amount of a domestic company’s assets 
which may be invested in income real estate. 
This provision relates specifically to domes- 
tic companies without reference to foreign 
companies. Each provides for some restric- 
tion as to type, such as an exclusion of hotel 
or agricultural real estate or a requirement 
as to a lease. Each has some provision to 
the effect that foreign companies have only 
the same rights or privileges as like domes- 
tic corporations, are subject to the same 
restrictions as like domestic corporations 
or may do no act in the state which a do- 
mestic company may not do. 


The question thus arises as to the extent 
the domestic company restrictions apply to 
foreign companies. In considering the easiest 
point first, it seems clear that in Mississippi 
and Vermont (which prohibit any acts in 
those states which a domestic company may 
not do) the limitations unquestionably apply 
to foreign companies as to investments in 
Mississippi or Vermont real estate. It ap- 
pears clear to the writer that these restric- 
tions apply only to such real estate on the 
ground that investment elsewhere in in- 
come real estate, regardless of amount or 
type, would not be an act in Mississippi or 
Vermont. 


It also seems clear that the states in this 
group are attempting by these statutes only 
to exercise their right of sovereignty over 
real estate within their borders, and that 
the limitations as to types and amounts 
apply to local real estate only. 


This leaves for determination the most 
important question: whether the percentage 
of asset limitation imposed on domestic 
companies applies to all real estate invest- 
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ments of foreign companies wherever lo- 
cated, regardless of the foreign company’s 
powers under the law of its home state. It 
is here important to determine the purpose 
of the “equal rights” condition imposed on 
foreign companies, and it is significant that 
this condition is not imposed in terms of an 
investment standard. 


It is true that these states have the power 
of sovereignty over real estate within their 
borders and may specify on what terms and 
conditions foreign corporations may acquire 
and hold such real estate, and have also the 
power to impose an investment standard 
on insurance companies doing business 
within their borders. But it should not be 
assumed that these states have sought to 
subject foreign companies to each detailed 
restriction imposed on domestic companies, 
unless such intention is clearly expressed.’ 


In the absence of the provision subject- 
ing the foreign company to the same privi- 
leges and restrictions as those of a domestic 
company, the foreign cgmpany would be 
permitted, under the rule of comity, to in- 
vest in local real estate without regard to 
the restrictions on domestic companies. It 
is submitted that by such a provision the 
local state is simply providing that a foreign 
corporation may exercise its general corpo- 
rate powers within the state to the same 
extent as a domestic corporation may exer- 
cise such powers: that is, the foreign in- 
surance company may transact only that 
kind or kinds of insurance business which a 
local company may transact. 


Such a general provision does not indi- 
cate an attempt to fit the foreign company 
into the mold the state has prescribed for 
its domestic companies; nor have such pro- 
visions been given this construction with 
respect to other investment limitations on 
domestic companies. 


The widening of the investment powers of 
life insurance companies to include addi- 
tional investments in real estate does not 
for the first time require consideration of 
the possible application of domestic company 
investment restrictions in a state in which 
the foreign company does business. This 
question has always been inherent where 
the investment requirements for insurance 
companies of the two states have differed; 
and it has been recognized generally that 
a foreign company doing business in the 


states in group 3 is governed by the invest- 
ment requirements of its home state, and 
not by the investment requirements for com- 
panies of the other states in which it does 
business, even though the home state per- 
mits investments not permitted to domestic 
companies of the other states or on a dif. 
ferent basis. 


Furthermore, in these states it appears 
that the legislatures, in imposing restric- 
tions upon domestic companies specifically 
without reference to foreign companies, 
have intended to impose those restrictions 
only upon domestic companies. If the pur- 
pose had been to subject foreign companies 
to the same restrictions on their internal 
management as are imposed on domestic 
companies, the statutes would have made 
this clear.” 


It will be noted that this conclusion should 
cover also those states, listed in group 6, 
which have an “equal rights” provision but 
prohibit domestic companies from investing 
in real estate. Theoretically this seems 
right. States in this classification have been 
confined, however, to those which grant 
some right to invest in income real estate, 
for the practical reason that there is a 
greater likelihood of a contrary holding in 
a state where no provision at all is made for 
investment in income real estate by domestic 
companies and, conversely, that the conclu- 
sion reached under group 3 will be upheld 
in a state which permits its domestic com- 
panies to invest in income real estate, even 
though on a more restricted basis than per- 
mitted by the law of domicile of the foreign 
company. 


States which place foreign and 
domestic insurance companies in the same cate- 
gory subject to restrictions :™ 


Group 4. 


California, Rhode Island. 


Section 1150 of the California Insurance 
Code states what real estate may be held 
by “admitted incorporated insurers,” in- 
cluding in that term foreign and domestic 
companies, and by reference to Section 
1194.8 authorizes investment in income real 
estate. Section 1194.8, however, appears in 
an article relating only to domestic compa- 
nies, and provides for a limitation of such 
investments to five per cent of assets and 
one per cent as to a single parcel. Section 
1194.9 (also under the article dealing with 
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domestic companies) gives the Commis- 
sioner power to order sale of real estate 
acquired under Section 1194.8. The intend- 
ed effect of these provisions is not entirely 
clear as applied to foreign companies; but 
if it was the intention that the over-all in- 
vestment policy of a foreign company with 
respect to all its real estate: investments is 
to be governed by the California law and 
not the law of domicile or of the situs of 
real estate held by foreign companies out- 
side of [California], it would seem that the 
statute would have been more specific. It 
is significant that no general investment 
standard or requirement is imposed by Cali- 
fornia on a foreign company other than the 
provision that the Commissioner may re- 
voke its certificate if its investments are not 
so made as to make them available for 
prompt payment of claims. This would in- 
dicate that the legislature, in enacting Sec- 
tion 1159, was exercising its sovereign right 
to set forth the terms and conditions under 
which California real estate might be held 
by foreign companies, and was not attempt- 
ing to dictate the conditions under which an 
admitted company might hold real estate 
elsewhere. It would indicate also that the 
limitations applicable to investment under 
Section 1194.8 are at most applicable only 
to California real estate.” 


Rhode Island provides for investment in 
income real estate subject to a twenty per 
cent limitation on total real estate invest- 
ment, and the comment under group 3 is 
applicable to its statute. 


Group 5. States which impose an invest- 
ment standard :™ 

Kentucky, Nebraska, New York, North 
Carolina, Texas, Utah, Washington. 


States in this classification set up a stand- 
ard which must be met by foreign compa- 


nies wishing to do business within the state. 
The requirements are stated in general lan- 
guage and do not present a novel problem 
as applied to an investment in income real 
estate, since the companies are already sub- 
ject to them as to their other investments. 
They have been fairly construed by the 
Commissioners in the past, and there is no 
reason to believe that any change in this 
policy will result from entry into this new 
field. 


Group 6. States which relate the powers 
of foreign companies to those of domestic 
companies and do not authorize domestic com- 
panties to invest in income real estate: 


Idaho,“ Kentucky, 
Oklahoma, South 


Missouri,” 
Dakota,” 


Arizona, 
Montana, 
Texas. 


Conclusion 


The foregoing classification and the ac- 
companying comment is intended as a jump- 
ing-off point for investigation of the 
possibilities in any given state. The appli- 
cable statutory and constitutional provisions 
should, of course, be reviewed. As intimated, 
there is room for difference of opinion and 
the exercise of practical judgment, and the 
assistance of local counsel well versed in 
local statutory and case law will undoubted- 
ly often be sought in determining the appli- 
cation of some of the provisions. While the 
questions which must be determined in ex- 
ploring the limits of this new field may be 
novel to life insurance company investment, 
the result should be to give the companies 
a fair opportunity to exercise the power 
which the legislatures have seen fit to grant 
them in the interest of their policyholders 
and the public at large. [The End] 
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Summary of Statutory and Constitutional Provisions 
Affecting Insurance Company Investment in Income Real Estate * 





By Domestic Companies By Foreign Companies 


Type of 
Real Estate 


of Assets 


Limit % 


Miscellaneous 


Domestic corp. may 
hold r. e. convenient 
for conduct of its 
bus. (Sec. 70, Tit. 
10, C. ’40) 


Not permitted. 


Production of in- 


come. (Act. 155, ’47.) 


Business or residen- 
tial purposes to pro- 
duce income. Code, 
Sec. 1194.8. 


Production of in- 
come — stores, busi- 
ness, dwellings, hous- 
ing. Act app’d 3/7/ 
47. (S. 345.) 


May invest 5% in in- 
vestments not spe- 
cifically authorized. 
Sec. 826h, G. S. 
Supp. 1944. 

May invest 5% in in- 
vestments not au- 
thorized specifically. 
492, Sec. 31 (16), 
added 1947. (S. 333.) 
Not permitted. (H. 
R. 1632 & S. 612 
pending.) 

May hold such r, e. 
as purposes of corp. 
require. Sec. 610.03, 
St. 1941, 


Min. capital may 
not be invested in 
r. e. (Sec. 70, Tit. 
28, Code °40.) 


Excess funds 
only. Agricul- 
tural, etc. ex- 
cluded. 


Excludes hotels 
& farms. 


No restriction. 


May not transact bus. 
under more favorable 
conditions than simi- 
lar domestic corp. Sec, 
5, Art. XIV, Const. 


Same regulations as 
domestic corp. as to 
bus. of like domestic 
corp. Sec. 11, Art. 
XII, Const. 


No express _restric- 
tion. Sec. 1150 of Code 
refers to “admitted 
incorporated insurers” 
in stating permissible 
investments for do- 
mestic companies, 


Same powers as do- 
mestic corp. under 
general laws. Sec. 4l- 
110, 1935 Stat. 


Hold r. e. as purposes 
may require. Sec. 3382, 
G. S. 1930. 


May hold r. e. for pro- 
duction of income un- 
der law of domicile. 
492 C. Sec. 31-C, 
added 1947, 


No restriction. 


Same rights, powers 
& privileges as domes- 
tic corps. Ch. 22,653, 
L. 1945. 


* The Analysis of State Laws Affecting Investments in Real Estate by Life Insurance Com- 
panies, prepared by Life Insurance Association of America, has been used to a large extent for 
reference to provisions summarized in this chart. 
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By Domestic Companies By Foreign Companies 


bus. 
-able 
imi- 
Sec, 
st. 

> as 
s to 
estic 
Art. 


tric- 
Code 
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sible 

do- 


do- 
nder 
. 41- 
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ymes- 


Th 
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Type of 
Real Estate 


Miscellaneous 





R. e. for purpose of 
leasing for 20 years. 


Act 361, L. 1947. 


Not permitted, 


May invest 5% in in- 
vestments not au- 
thorized specifically. 
H. 412 approved 7/ 
21/47, adding Sub- 
section (8) to Sec- 
tion 125, and adding 
Subsection (h) to 
Section 128 of the 
Insurance Code, 


Unencumbered r. e. 
under lease or for 
leasing, 5-99 yrs, 39- 
4202 Burns St. as 
amend. 1947. 


Urban r. e. to pro- 5% 
duce income. 511.8, (of re- 
Code 1946, as amend. serves) 


1947, 


For development or 
income purposes. 
40-228, G. S. 1935, 
amend. 1947, 


Not permitted. 


Other limitations. 
Com’r may ap- 
prove unspecified 
investments. Sec. 
56-225, Code ’33. 


Foreign co. may 
acquire r. e. for 
convenient accom. 
of its bus. Sec. 
40-606, Code ’32. 


Additional provi- 
sions as to lease 
and _ write-down. 
May make non- 
conforming in- 
vestments up to 
lesser of (i) 10% 
of assets and (ii) 
capital, surplus & 
contingency _—re- 
serves. 


Excludes agricul- 
tural, etc., r. e. 


10% limit for all 
r. e. 


R. e. of any corp. 
subject to escheat 
except mecessary 
for its legitimate 
business. Sec. 192, 
Const.; Sec. 
271.080, R. S. ’43. 


No powers in Ga. pro- 
hibited to domestic 
corps. Sec. 22-1502, 
Code 1933. 


No greater rights or 
privileges than domes- 
tic corps.of same char- 
acter. Sec. 10, Art. II, 
Const. 


No restriction. 


Foreign ins. co.—No 
greater rights or priv- 
ileges than domestic 
ins. co. 39-4202 Burns 
St. Foreign corp.— 
R. e. only if necessary 
for proper carrying on 
of its legitimate bus. 
25-303 Burns St. 


Same restrictions as 
domestic corps. of like 
character. Sec. 494.14, 
1946 Code. 


Same investments 
within Kas. as domes- 
tic ins. co. & as per- 
mitted by domicile, 
except agricultural, 
etc. Laws 1947. (H. 
B. 291.) 


To have assets of 
same general charac- 
ter as domestic ins. co: 
Sec. 296.190, R. S. 
1943. 
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By Domestic Companies By Foreign Companies 


Type of 
Real Estate 


of Assets 


Limit % 


Miscellaneous 
Mont. 


Not permitted. 


No restriction. 


Unencumbered fee 
simple or improved 
leasehold r. e. for 
production of in- 
come. Chap, 129, L. 
1947. (R. e. restric- 
tions not applicable 
to surplus. Sec. 25 
(k), Art. 48A.) 


For investment pur- 
poses. Chap. 269, L. 
1947. 


Not permitted. 


For production of in- 
come. Chap. 439, L. 
1947, 


R. e. for production 
of income. 5633, 
Code 1942, amend. 
L. 1946. (H. 621.) 


Not permitted. (H. 
376 pending. ) 


No corp. to hold 
r. e, over 10 yrs. 
except for legiti- 
mate corp. pur- 
poses. Sec. 1, Art. 
XIII, Const. 


Mining, _recrea- 
tional, hotel, etc. 
excluded. 20% 
limit on all r. e. 


Excludes agricul- 
tural, etc. 


Additional provi- 
sion re write- 
down. Agricul- 


tural, etc. exclud- 
ed, 


No. corp. to hold 
r. e. over 10 yrs. 
or as provided by 
gen. law, except 
such as necessary 
& proper for legit. 
bus. Sec. 5, Art. 
XI, Const. 


La. r. e. for production 
of inc.—15% of cap- 
ital & net surplus. Act 
248, 1946. Certificate 
of authority to au- 
thorize same powers, 
rights and privileges 
as for domestic. Sec, 
1246, G. S. 1939. 


No restriction, 


Md. r. e. as permitted 
by domicile if of 
equivalent quality re- 
quired for domestic 
ins. co. Chap. 244, L. 
1947, 


No restriction. 
Provisions specifically 
applicable to domestic 
co, do not thereby be- 
come applicable to 
foreign. Sec. 150, Ch. 
175, An. L., amend. 
Ch. 609, L. 1945. 


No corp. may hold 
r. e. over 10 yrs. ex- 
cept actually occupied 
in exercise of its fran- 
chise. Sec. 5, Art. 
XII, Const. 


No restriction as to 
ins. co. but as to for- 
eign corps. generally. 
See Secs. 60.27, 60.49, 
Minn. St. 1945 and 
303.09, St. 1941. 


May do in Miss, only 
what domestic corp. 
may do. 5344, Code 
1942. 


May invest as domes- 
tic ins. co, but not 
prohibited from in- 
vesting under law ot 
domicile. Sec. 6032A, 
R. S. 1939, added 1946 
(S. 323.) (But. see 


footnote 15, page 783.) 
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By Domestic Companies 


Type of 
Real Estate 


Mont. Not permitted. 


tion 
cap- 
Act 
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vers, 
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Sec. 


cally 
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to 


Ch. 


end. 
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s to 
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only 
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INVESTMENTS 


Urban r. e. residen- 
tial & commercial. 


L. 1947 (L. B. 359). 


Not permitted. 


Not permitted. 


Production of bus. 
or residential income. 
Secs. 17:18-3, 17:24-1 
as amend.; Sec. 
17:19-8, R. S. 1937. 


Production of in- 
come. Ch. 135, L. 
1947. 


Production of in- 
come, Ins. Law Sec. 
81(h), amend. Ch. 
798, L. 1947. 


For purpose of leas- 
ing or under lease. 
Sec. 58-79-I(k) G. S. 
1943, amend. Ch. 386, 
L. 1945. 


of Assets 


Limit % 


10% 


Miscellaneous 


Funds of foreign 
inc. co, to be in- 
vested in same 
class of securities 
as domestic ex- 
cept Com’r may 
recognize invest. 
under law of dom- 
icile. Sec. 44-316, 
R. S. 1943. 


Prov. for write- 
down of leasehold 
invest. Subject to 
sale on order of 
Com’r. 


Agricultural, etc. 
excluded. Add’l 
provision for 
write-down. 


Additional re- 
quirements as to 
lease and write- 
down. Total in- 
vest. not to ex- 
ceed cap. & sur- 
plus. 10% limit 
for all r. e. Com’r 
may approve un- 
specified invest. 
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By Foreign Companies 


No greater rights or 
privileges than do- 
mestic corp. Sec. 11, 
Art. XV, Const. Sec. 
6659, R. C. 1935. 


No greater rights or 
privileges than domes- 
tic corp. of similar 
character. Sec. 1, Art. 
XII, Const. Prohib- 
ited from acquiring 
any r. e. interest ex- 
tending over 5 yrs. ex- 
cept thru foreclosure 
or within city limits. 
Secs. 76-402, 76-411, 
76-414, R. S. 1943. 


No restriction. Funds 
must be invested in 
acc. with law of dom- 
icile. Sec. 3656.25, C. 
L. Supp. 1941. 


No restriction. 


May hold N. J. r. e. 
for purposes and in 
same manner as do- 


mestic ins. co. Sec. 
17:32-9, R. S., 1937 


Equal powers & liabil- 
ities with domestic 
corp. 54-801, St. 1941. 
May hold N. M. r. e. 
for prosecution of its 


bus. 54-803, St. 1941. 


Investments to com- 
ply in substance with 
limitations on domes- 
tic ins. cos. Ins. Law 


Sec. 90(1). 


Investments to com- 
ply in substance with 
limitations on domes- 
tic ins. co. Ch. 386, L. 
1945. 
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By Domestic Companies By Foreign Companies 





Limit % 
of Assets 


Rel tent 


May invest 5% of Ps Agricultural land ex- Tenn. 
assets in types of cluded. Sec. 10-0601- 
investment not spe- 06, R. C. 1943, 

cifically authorized. 

Sec. 26-0811, R. C., 

amend. 1947, 


May invest 5% of , ; ee No restriction. 
assets in types of in- 

vestments not specifi- 

cally authorized. Sec. 

Ss5r2, ©. U., as 

amend, 1947, 


Miscellaneous 


Not permitted, 2 6 orem ... No corp. to ac- To comply with re- 
quire r. e. except quirements of similar 
in cities & towns domestic corp. Sec. 
and necessary for 44, Art. IX, Const. 
carrying on busi- 
ness for which 
chartered, except 
foreclosed r. e. for 
7 years. Sec. 2, 

Art. XXII, Const. 


May invest 714% of sea No restriction. 
assets in types of in- 

vest. not specifically 

authorized. Ch. 347, 

L. 1947, 


Purpose of renting eK Subject to reserve Hold Pa. r. e. in same 
for bus., commercial, requirement of manner, same limita- 
or industrial use to Sec. 404. Hotels tions as domestic ins. 
to produce income. excluded. No co. Ins. Law, See. 
Act 93, L. 1947 corp. to hold r. e. 341, amend. Act 92, L. 
(amending Ins. Co. except necessary 1947, 

Law, Secs. 404, 405, & proper for its 

406, 406.1). legit. bus. Sec. 6, 

Art. XVI, Const. Wash. 


Investment or in-... ae ... Total r. e. limit Chap. 1866, L. 1947 
come producing pur- 20% of assets. applicable to foreign 
poses, Chap. 1866, L. co. 

1947. 


Corp. may hold r. e. ie a i Like powers, condi- 
required for its pur- tions as like domestic 
poses. Secs. 7677, corps. Sec. 7764, Code 
7685, Code 1942. 1942. 


Not permitted. (Cap- ... ee ... Corp. may hold Subject to liabilities 

ital & surplus not re- r. e. necessary & & restrictions of like 

stricted, 31.1401, Ins. proper for its le- domestic corps. Sec. 

L. 1945.) git. bus. Sec. 7, 11.2101, Code 1939. 
Art. XVII, Const. 
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By Domestic Companies By Foreign Companies 





Li e of 
Real Estate Miscellaneous 


Tenn. For investment pur- ‘ R. e. to be im- Subject to liabilities 
poses. Chap. 110, proved. Hotels, of domestic corp. Sec. 
L. 1947, etc., excluded un- 4127, C. 1932. May 
less Com’r ap-_ hold r. e. necessary or 
proves. Limit on suitable for bus. speci- 
all r. e. 10%. fied in charter. Sec. 
4132, Code 1932. 


of Assets 


Limit % 


§ 
= 
° 
A 





Not permitted. acs oe Sey Assets to be invested 
in same classes per- 
mitted domestic co. or 
approved by Com’r as 
substantially same 
grade. Sec. 4762, 
Vern. Civ. S. 1936. 


Production of  in- ines ree Investments permit- 

come, Sec, 43-13-17 ted by law of domi- 

(8), 1947 Ins. Code. cile, but of quality 
substantially as high 
as required of domes- 
tic. Sec. 43-13-2 (4), 
1947 Ins. Code. 


Production of in- at *3 Lease to certain May only do acts in 
come, under lease. types of lessee. Vt. which similar do- 
Act 167, 1947. Write-down re-  mestic corp. might do. 
quirement. Agri- Sec. 5986, P. L. 1933. 
cultural, etc., ex- 
cluded. 


Purpose of leasing. 5 i 15% limit on all May not do what do- 

Sec. 4258, Code 1942, r. e. Limitations mestic corp. prohib- 

amend. Ch. 4, L. on lease. ited to do. Subject to 

1945, & Ch. 325, L. requirements for do- 

1946. mestic corp. Sec. 163, 
Art. XII, Const. 


Wash, May invest 5% of as-_ ... aa ists Investments as per- 

947 sets in types not mitted by domicile but 
om specified or prohib- of quality substantial- 
° ited. Sec. 13.24, 1947 ly as high as required 

Ins. Code. for domestic ins. co. 

Sec. 13.36, 1947 Ins. 

ndi- Code. May not do bus. 
estic in Wash, on more fa- 
‘ode vorable conditions than 
for domestic corp. 
< Sec. 7, Art. 12, Const. 
ities 
like Domestic corp, may , Bs Rights, powers, regu- 
Sec. hold r. e. unless for- lation & restrictions 
9. bidden by law. Sec. of domestic corp. Sec. 


3015, Code 1943. 3091, Code 1943. 


mnnneittint DLL CMLL MULLET MMM MMMM TT TTT TT 


INVESTMENTS IN INCOME REAL ESTATE PAGE 781 





By Domestic Companies 


Type of 
Rea tate 


of Assets 


Limit % 


wn 
SS 
of 


May invest 5% of 
assets in types not 
specifically author- 
ized. Sec. 206.34(1) 
(m), amend. Chap. 
11, L. 1947. 


Production of  in- 
come. Chap. 121, L. 
1947, 


By Foreign Companies 


Miscellaneous 


No restriction. 


Chap. 121, L, 1947, ap- 
plies to foreign ins. co, 


FOOTNOTES 


1 Restatement, Conflict of Laws, Sections 48, 
55; 8 Thompson, Corporations, 3rd Ed., Section 
6641, 6650; 15 C. J. S. Conflict of Laws, Section 
19; U. 8. v. Fox, 24 L, Ed. 192, 193 (1877); 
Sunderland v. U. 8., 69 L. Ed. 259 (1924). 


220 C. J. S. Corporations, Section 1789: 

“Under principles of comity, and except as 
otherwise provided by constitutional or statu- 
tory provisions . . . a corporation created by 
any state or nation is permitted to enter other 
States, and there to exercise all legitimate 
powers conferred on it and to carry on as a 
corporation any business not prohibited by the 
local laws or against the local public policy. 
The rules of comity are subject to local modifi- 
cation by the law-making power, but until so 

.Modified they have the controlling force of 
legal obligation, and it is the duty of the courts 
to observe and enforce them until the sovereign 
otherwise directs. The comity involved is the 
comity of the state, not of the courts, and the 
judiciary must be guided by the principles and 
policy adopted by the legislature. No restric- 
tions can be imposed by the courts without the 
sanction of the law-making power. This comity 
must be presumed to exist, and does exist, until 
a state expresses an intention to the contrary 
in some affirmative way, that is, by direct en- 
actments on the subject, or by its public policy 
deduced from the general course of legislation 
or the settled adjudications of its courts of last 
resort. Legislative silence on the subject ts 
equivalent to permission.”’ 

23 American Jurisprudence, Corporations, Sec- 
tions 74, 76, 164, 168, 171; 8 Thompson, Corpora- 
tions (3rd edition), p. 6640. 

Colwell v. Colorado Springs Company, 25 L. 
Ed. 547 (1879): 

“If the policy of the state or territory does 
not permit the business of a foreign corporation 
in its limits or allow the corporation to acquire 
or hold real property it must be expressed in 
some affirmative way."’ 

State v. Swift € Company, 187 S. W. (2d) 127, 
133 (Tex. Civ. App., 1945); Commonwealth Ac- 
ceptance Corporation v. Jordan, 246 P. 796 (S. 
Ct. Calif., 1926); People v. New York Title € 
Mortgage Company, 346 Ill. 278, 178 N. E. 661 
(S. Ct. Ill., 1931). 

3 Firemen’s Inswrance Company v. Beha, 30 F. 
(2d) 539 (DC N. Y., 1928); aff'd 73 L. Ed. 517 
(upholds right of New York to require foreign 
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insurance companies to have investments of 
same general character as required of domestic 
companies) : 

“‘Perhaps the power may be limited by the 
purpose and the fitness of the measure to ac- 
complish it. ... Searcely any condition can be 
imposed touching the financial stability of a 
foreign corporation which will not involve some 
results elsewhere; it is enough that these be 
ancillary to the accomplishment of genuinely 
local purposes connected with the company’s 
prospective business. Otherwise each state could 
set the standard of security for the rest of the 
Union, an intolerable limitation upon the 
autonomy of each community.”’ 


Prudential Insurance Company v. Cheek, 66 L. 
Ed. 1044 (1922): 

“It (a corporation) is a creature of the law; 
and a state in authorizing its own corporations 
or those of other states to carry on business 
and employ men within its borders may qualify 
the privilege by imposing such conditions and 
duties as reasonably may be deemed expedient 
in order that the corporation's activities may 
not operate to the detriment of the rights of 
others with whom it may come in contact.” 


4 The following cases support the proposition 
that the doing of a life insurance business in- 
cludes investment: 


Metropolitan Life v. Whitestone Management 
Company, 77 F. (2d) 255, 260 (CCA-7, 1935— 
Tll.): 

‘*. . , an insurance company, aside from the 
mere issuance of policies, has the highest duties 
and powers to protect its policies and the in- 
vestments which they represent, and has all in- 
cidental powers reasonably necessary to the 
performance of those duties. We can conceive 
no higher duty of an insurance company than 
that of investing its money and taking security, 
for upon its success in this respect the success 
of the entire structure depends.’’ 


Prudential v. Richman, 11 N. E. (2d) 126, 
(Ill. App. Ct., 1937); Central Life Assurance 
Society v. Tiger, 57 P. (2d) 1182, 1185 (S. Ct. 
Okla., 1936): 

“The investment of its funds is an integral 
part of the life insurance business and of equal 
importance with the issuance of life insurance 
policies."’ 

Bankers Life Company v. Horsfall, 205 N. W. 
714, 716 (S. Ct. S. D., 1925): 
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“The investment of the funds of an insurance 
company is as much its business as the writing 
of insurance, and that is one of the necessary 
incidental powers of such companies, even in 
the absence of express statutory authority.”’ 

Young v. Penn Mutual, 265 N. W. 278, 281 
(S. Ct. Minn., 1936); Union Central Life Insur- 
ance Company v. Rahn, 118 P. (2d) 717, 719, 
720 (S. Ct. Ida. 1941); John Hancock v. Looking- 
bill, 253 N. W. 604 (S. Ct. Ia.). 


6 Arkansas specifically authorizes income real 
estate for domestic companies but without re- 
striction. North Dakota excludes agricultural. 


¢Kansas might be classified in this group. 


™With the exception of Indiana, the ‘‘equal 
rights’’ provision is under a statutory or consti- 
tutional provision relating to corporations 
generally. In Indiana the provision relates spe- 
cifically to foreign insurance companies, 


8 As to capital and surplus. Listed in group C 
as to reserves. 

® Southern Sierras Power v. Railroad Com- 
mission, 271 P. 747 (S. Ct. Calif., 1928): 

“A statute of a state granting powers and 
privileges to corporations must, in the absence 
of plain indications to the contrary, be held to 
apply only to corporations created by the state 
and over which it has the power of visitation 
and control.’’ 

Lone Tree Bank v, Timmerman, 193 Ia. 1320; 
188 N. W. 856 (S. Ct, Ia., 1922): 

“The objection [that foreign corporation sold 
shares at discount in violation of Code Sections 
1641 b and d] is not well taken. By its express 
terms the statute so relied upon is made ap- 
plicable only to corporations ‘organized under 
the laws of Iowa’.”’ 

State ex rel. Standard Tank Car Company v. 
Sullivan, 282 Mo. 261; 221 S. W. 728 (S. Ct. 
Mo., 1920): 

“Our problem is to ascertain whether the 
Legislature intended such a consequence [re- 
fusal of admission to a corporation with no-par 
stock because a domestic corporation could not 
issue such stock] when it put the proviso into 
the statute. And in the endeavor to ascertain 
the intention we must bear in mind the disposi- 
tlon of the state to be liberal in its comity 
toward outside companies applying for admis- 
sion. . {It should not be more rigorously 
enforced than is compelled by the language of 
the proviso when interpreted with reference to 
the purpose the Legislature meant to subserve 
by the clause and the mischief it meant to 
prevent .... While there is a general similarity 
in the statutes of the different states of the 
Union regulating the organization of corpora- 
tions there is much difference in detail; and if 
the clause on hand be held to mean that no 
foreign company can be licensed in Missouri 
except those formed in states which prescribe 
requirements in regard to the framework of the 
companies identical with the requirements pre- 
scribed in our Article 7, a large proportion of 
business companies must be refused admission 
here, thereby derogating from our general 
policy of liberal comity . . . . Obviously [to re- 
quire that the corporation could be created 
under Missouri law] will amount to imputing 
to the Legislature the requirement of conditions 
for admission which tend to defeat instead of 
promote the general intention of the statutes to 
welcome foreign companies into the state rather 
than to exclude them. But a construction of a 
Statute which tends to frustrate its main ob- 
ject ought never to be adopted unless compelled 
by the language of the law.”’ 


INVESTMENTS IN 


INCOME REAL.ESTATE 


Ibid. 


™ Wyoming's statute is applicable to foreign 
and domestic companies alike but imposes no 
restrictions. 


2 See footnote 9. 


1% Maryland also requires that investment in 
Maryland income real estate be of a grade sub- 
Stantially equivalent to that required for do- 
mestic company. Kentucky is also listed in 
groups 2 and 6; Texas in group 6 and Nebraska 
in group 3. 


4 Idaho's statute relates to insurance corpora- 
tions transacting business in the state. It con- 
tains no income real estate provision, but 
provides for acquisition of real estate requisite 
only for its convenient accommodation in the 
transaction of its business, which power, how- 
ever, may be exercised only by foreign com- 
panies and, with the approval of the Department 
of Finance, possibly may include the right to 
purchase income real estate. While the term 
“real estate’’ as applied to foreign companies 
is not specifically limited to Idaho real estate, 
this is implied. 


% Missouri Senate Bill 323, approved March 
26, 1946, added Section 6032A to the Revised 
Statutes authorizing foreign insurance com- 
panies to invest as do domestic companies, ‘‘pro- 
vided that nothing herein contained shall be so 
construed as to prohibit any such foreign com- 
pany from investing . .. as permitted by its 
charter and the laws of its domiciliary state.’’ 


The Attorney General on March 11, 1947 (see 
INSURANCE LAW JOURNAL, May, 1947, p. 
417), advised the Superintendent of Insurance 
that under Section 5, Article XI, of the Missouri 
Constitution, a foreign insurance company may 
not invest any funds in Missouri real estate as 
an investment, and that S. B. 323 is void to the 
extent it would authorize such investment. 


The opinion interprets the constitutional pro- 
vision as prohibiting speculative investment, 
which the opinion finds to be any real estate 
investment other than foreclosed real estate. It 
appears to assume that income real estate held 
by a company would not be ‘‘necessary and 
proper for carrying on its legitimate business”’ 
as permitted by the constitutional provision. 


Much emphasis is placed on McWilliams v. 
Central States Life Insurance Company, 137 
S. W. (2d) 641 (1940), holding that a domestic 
company had no right to acquire real estate not 
within permitted classifications. The opinion, 
since it cites Section 97, Laws of 1943, to the 
effect that no foreign corporation may transact 
in Missouri any business which a domestic cor- 
poration could not transact, may be based on 
the fact that income real estate has not been 
authorized for domestic companies. 


This is not stated, however, and the language 
used would seem to prohibit, under the constitu- 
tional prohibition, direct investment in any 
Missouri real estate by domestic or foreign 
companies alike, including land subject to re- 
development under the Urban Redevelopment 
Corporations Act, permitted for domestic life 
insurance companies under Section 6032 (11) as 
added by S. B. 321, and under Section 6029 as 
amended by S. B. 322, also approved March 26, 
1946, and permitted for domestic and foreign 
life insurance companies until 1951 under S. B. 
185, approved April 23, 1946, none of which are 
mentioned in the opinion. 


% As to reserves. Listed 
capital and surplus. 


in group 3 as to 
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Legal Standards Relative to the Concept of 


1 a(t 


f jpeoene COURTS, in dealing with the 
application of the concept of im loco 
parentis to particular facts, in many in- 
stances, have expanded its original common- 
law meaning. This is particularly true in 
the realm of insurance law, and for this 
reason an analysis of some of the recent 
decisions on this subject may be interesting 
to those in the legal profession whose prac- 
tice encompasses problems relating to in- 
surance. 


The type of case involving the relation- 
ship of in loco parentis which most often 
confronts the general practitioner concerns 
the insurable interest or eligiblity of the 
beneficiary. Whatever the question, it ap- 
pears to be immaterial, since the concept 
is a legal one and should be definite. The 
conditions which give rise to the problem 
are, therefore, of no great importance. This 
prefatory statement is made because the 
decisions discussed herein deal, for the most 
part, with life insurance issued by the 
United States Government—specifically, 
War Risk Insurance issued during World 
War I and National Service Life Insurance 
issued in World War II. 


First of all, in loco parentis is a definite 
legal conception engendered by the common 
law. I say this first, since the failure so 
to conceive it is perhaps the greatest reason 
why its precise application is not indulged 
ix. Dy Many courts. 


1 Footnotes appear on page 793. 


By SEARCY L. JOHNSON 


Historical Background 


The fountainhead of the concept of in 
loco parentis is three English cases: Wetherby 
v. Dixon, Ex Parte Pye* and Powys v. 
Mansfield* The most instructive is Powys 
v. Mansfield, decided by Lord Cottenham, 
and in view of its importance its ratio 
decidendi should be examined. The ques- 
tion in that case was whether or not a 
legacy was adeemed, and this in turn de- 
pended on whether or not the testator stood 
in loco parentis to the legatee. The testator, 
an uncle of the legatee, provided for her 
as well as for her sisters by giving their 
father the means to provide for them. The 
daughters lived with their parents and, in 
so far as appears from the facts in the case, 
no other particular outward sentiments 
were expressed between uncle and nieces. 
The court, in holding that the testator had 
stood in. loco parentis to his nieces, stated 
that it adopted the definition which Lord 
Eldon expounded in Ex Parte Pye, supra, 
namely, that one in loco parentis to another 
is one “meaning to put himself in loco 
parentis, in the situation of the person de- 
scribed as the lawful father of the child.” 
Continuing, Lord Cottenham observed that 
the relationship “must be considered as 
applicable . to the office and duty of 
the parent to make provision for the child. 
The office and duties of the parent are 


Mr. Johnson, of Dallas, Texas, is Special Assistant to the Attorney 
General and Chief of the Veterans’ Affairs Section. The views 
expressed herein are those of the writer, and do not necessarily repre- 
sent ideas of the Department of Justice or of the Attorney General 
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infinitely various, some having no connec- 
tion whatever with making provision for 
a child, and it would be most illogical, from 
the mere exercise of any of such offices 
and duties by one not the father, to infer 
an intention in such person to assume also 
the duty of providing for the child. 

the rule both as applied to a father and to 
one in loco parentis is founded upon the 
presumed intention. A father is supposed 
to intend to do what he is in duty bound 
to do, namely, to provide for his child ac- 
cording to his means. So one who has 
assumed that part of the office of the father 
is supposed to intend to do what he has 
assumed to himself the office of doing, If 
the assumption of the character be estab- 
lished the same inference and presumption 
must follow.” It is sufficient to point out 
that this touchstone of the common law 
decrees two standards—(1) intention and 
(2) pecuniary wants—and in addition im- 
plies that the wants referred to are those 
of a minor child. There is no requirement 
for a demonstration of affection or the per- 
formance of other parental functions; in 
fact, their necessity is clearly rejected. 


Common-Law Definition 


This concept of the relationship of in loco 
parentis was accepted and succinctly stated 
by the New Jersey Supreme Court in 
Brinkerhoff and wife v. Merselis, Executors,' 
decided in the February term of the court 
in 1855. That court conceived the concept 
to be as follows: 


“The proper definition of a person in loco 
barentis to a child is, a person who means 
to put himself in the situation of the lawful 
father of the child, with reference to the 
father’s office and duty of making provision 
for the child.” 


This probably is the best working state- 
ment available of the common-law defini- 
tion of in loco parentis. Again it is pointed 
out that the standards are the intent on the 
part of the person who is the “donor,” so 
to speak; the satisfaction of pecuniary 
wants; and, inferentially, the minority of 
the “donee.” The justification for the infer- 
ence here referred to will be developed at 
a later point. The requirement of minority 
IS not present, for reasons which will be 
stated hereafter, in cases where an adult 
is mentally or physically incapacitated. 


tity 


IN LOCO PARENTIS 


Searcy L. Johnson 


Extension of Meisner Case 


The concept as hereinbefore developed 
maintained for some time its original 
characteristics, and time and the courts 
produced no radical mutations. However, 
in February of 1924, the case of Meisner v. 
U. S.5 decided by the federal District Court 
of Missouri, marked the beginning of the 
enlargement of the common-law definition. 
That case arose under subdivisions 4a and 
5a of the amendment to Section 22 of the 
War Risk Insurance Act, approved Decem- 
ber 24, 1919.6 In essence, this provided that 
the words “brother” and “sister,” desig- 
nated elsewhere as possible beneficiaries, 
included the children of a person who, for 
a period of one year prior to the enlistment 
or induction of the soldier, stood in loco 
parentis to him. The insured having died, 
the beneficiary was the daughter of a person 
who she claimed had stood in this relation 
to the soldier. The underlying facts were 
these: At the age of twenty-four, the in- 
sured came to live with the parents of the 
claimant, where he worked on their farm 
but received no stipulated compensation for 
his services. He was regarded as a son of 
the family and was given what he needed 
in the way of clothing, necessities and 


VOGDAQUEONAUUCENNEONAENAU TAU UONNUENAL NAAT EGON ERAN NADOAADUAAUONUORETOANDRUYOEOTEAUENOUUAOUOEOTOOALUCADEROTONUDEGOOUEAU UNO EOULONDOUNL OOOO ETUUEOAANUO GAL EROUUTOEGADOROU ENDO UNOUUNOOONUUEOTONOUNOOaOU ONO ENO ONO dOGOUENUONOOONAT ONO COU NNT eNOOUnaTeNOUenOOnanUNOO NOTE 


PAGE 785 





De UUM LLAMA LUULLUOLLOOOOOMUOM MNT 


spending money. There was also evidence, 
considered by the court to be competent, 
that the claimant considered and treated the 
insured as her brother. Under this state of 
facts the court upheld the claim of the 
beneficiary and decided that in the absence 
of any prohibition of law, either express or 
implied, the relationship of in loco parentis 
“in the face of the obvious purpose of Con- 
gress cannot reasonably be limited to 
minors.” As a prelude to this holding the 
court also stated that “no sound reason 
appears why a person may not assume a 
parental relation toward an adult as well 
as toward a minor. The responsibilities 
and obligations may be fewer, but substan- 
tial ones remain.” 


There can be little doubt that there was 
an intention of the part of the claimant’s 
father to put himself in the situation of the 
lawful father of a child, or that the pecu- 
niary wants of the insured were satisfied. 
However, the common-law rule was predi- 
cated upon a presumed intention, the basis 
of which is that “a father is supposed to 
intend to do what he is in duty bound to 
do, namely, to provide for his child, accord- 
ing to his means.” Therefore, “one who has 
assumed that part of the office of a father 
is supposed to intend to do what he has 
assumed to himself the office of doing.” 
Powys v. Mansfield, supra. A parent has 
no duty to provide for an adult child; if 
this is so, it would appear that neither he 
nor anyone else can be presumed to intend 
to provide for the adult child. This being 
true, the relationship of im loco parentis at 
common law could never arise in the case 
of an adult child who was not physically 
or mentally handicapped. In the Meisner 
case the court was influenced by the fact 
that, in its opinion, substantial responsi- 
bilities and obligations remained between a 
parent and his child upon the child’s reach- 
ing his majority. However, the common- 
law rule predicated the relationship solely 
on the intentional assumption of the duty of 
a parent to make provision for the child, 
and thus “remaining substantial responsibili- 
ties and obligations” were immaterial and 
not controlling. Apologists for the decision 
may state that the court arrived at its deci- 
sion on the assumption that Congress in- 
tended or had “the obvious purpose” to 
modify the common-law rule. The court 
used the following language at page 868: 


“The word ‘children’ when used irre- 
spective of parentage, may denote that class 
of persons under the age of 21 years of age 
as distinguished from adults; but its ordi- 
nary meaning with respect to parentage is 
sons and daughters of whatever age. It is 
frequently so used with reference to those 
who stand in the place of parents and have 
assumed the parental relation. Congress 
evidently had this relationship in mind 
when it provided that the provisions of sub- 
divisions 4a and 5a should apply to persons 
‘who have stood in loco parentis to a mem- 
ber of the military or naval forces at any 
time prior to his enlistment or induction 
for a period of not less than one year.’ The 
provision contains no limitation as to age.” 


Meisner Decision Rationalized 


The writer interprets that part of the 
above-quoted excerpt which reads, “It is 
frequently so used with reference to those 
who stand in the place of parents,” to refer 
to what the court says is the ordinary mean- 
ing of the word, “children,” namely, sons and 
daughters of whatever age. In other words, 
the court states that the word “children” 
used in reference to persons who stand 
in loco parentis frequently means adults 
as well as minors, and concludes that, since 
Congress does not mention any age limi- 
tation, the term could apply to adults. Ex- 
tensive research on the writer’s part does 
not disclose any case law which so used 
the word with reference to persons who 
stand in loco parentis. It is significant that 
the court, on page 869, states: “The re- 
ported cases deal uniformly with minors 
because such are the ones toward whom 
this relationship is generally assumed.” It 
is, therefore, a little difficult to see how 
“Congress evidently had this relationship 
in mind,” Meisner v. U. S., supra. In Howard 
v. U. S.' the court, in commenting on this 
phase of the Meisner case, stated as follows: 


“It is true that the statute does not in 
so many words refer to age, but if one can 
stand in loco parentis only to a minor, the 
statute can only have a minor in contempla- 
tion. It was not necessary that there should 
be any reference to age. It will be noted 
that the statute looks to the past and not to 
the present.” 


In view of this analysis it would seem 
that the law at least implied a prohibition 
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to limit the relationship to minors. It is 
also apparent, in the opinion of the writer, 
that Congress had no obvious purpose to 
expand the common-law scope of the con- 
cept. 


Howard Case 


In October of 1924, the same year that 
the Meisner case was decided, Howard v. 
U. S., supra, was reported. In a detailed 
and closely reasoned opinion, the court, 
considering the same War Risk Insurance 
Act as was involved in the Meisner case, 
came to a conclusion diametrically opposed 
to that reached in the Metsner case. The 
court held that it is not possible for a per- 
son to stand in loco parentis to an adult who 
is not mentally or physically incapacitated. 
This decision constitutes an affirmation of 
the common-law doctrine and logically sup- 
plements the doctrine by stating that the 
relationship may exist as to an adult who 
is incapacitated. This is so, since the par- 
ents of an adult who is mentally or physically 
incapacitated have the duty to support him; 
and since this duty involves the further duty 
of satisfying pecuniary wants, one who 
stands in a parent’s place would be pre- 
sumed, under the common-law concept, to 
have intended also to assume the latter 
responsibility. 

The holding in the Howard case was 
adopted by the District Court of Washing- 
ton in Tudor v. U. S.3 although adoption of 
this holding was not necessary to the deci- 
sion of the case. 


The remaining decisions to be discussed 
in this article arise under the National 
Service Life Insurance Act of 1940 and its 
amendments.’ By the terms of this statute 
as amended, the parents of the insured 
(father and mother) are included in the 
permitted class of beneficiaries and the 
terms “parent,” “father” and “mother” are 
declared to include persons who have stood 
in loco parentis to a member of the military 
or naval forces at any time prior to entry 
into active service for a period of not less 
than one year. 


Decisions Under NSLI Act 


The first case involving the relationship 
of in loco parentis under this statute was 
Zazove v. U. S® The insured was twenty- 


five years old when he started to live with 
the beneficiary in 1937. No facts concern- 
ing the nature of this residence were re- 
ported except that he continued to live in 
the beneficiary’s home as one of her family 
until 1941. The court, in holding that the 
beneficiary stood in loco parentis to the in- 
sured and was therefore entitled to insur- 
ance benefits, stated: 


“In our opinion if the person named as 
beneficiary stands in fact in the relation of 
a parent toward the insured yielding what- 
soever there is of substance or sentiment 
to the relationship, the fact that the person 
who is the recipient of the fruits of such 
relationship is an adult is immaterial.” 


In reaching this conclusion, the court 
expressly held that Congress had used the 
words in loco parentis as descriptively and 
had not used the words “with the common- 
law limitation upon them, namely, that the 
relation could not exist unless the insured 
were a minor.” Having decided that the 
statute in question did not use the words 
in loco parentis in this common-law sense, 
the court was free to arrive at its conclu- 
sion that the relationship could exist with 
reference to an adult. However, the stand- 
ards which, in the opinion of the court, 
must exist to create the relationship, are 
not clear. If the standards are to be de- 
duced from a reading of the decision, it 
would appear that living in another’s home 
as one of the family is sufficient to establish 
the relationship. What the phrase “as one 
of the family” is intended to mean, is 
nebulous, to say the least, as could be easily 
demonstrated. Again, the court says the 
relationship may exist if the person named 
as beneficiary “stands in fact in the relation 
of a parent toward the insured yielding 
whatsoever there is of substance or senti- 
ment to the relationship.” Apparently a 
search for legal standards in the Zazove 
case, supra, would be fruitless. One last 
comment on this case is deemed pertinent. 
The court, in dealing with the question of 
precedents, states as follows: 


“We find no other case that decides the 
precise question in relation to Government 
insurance. The defendants cite the cases of 
Howard v. United States and Tudor 
v. United States, which do not agree 
with the holding in the Meisner case, but 
the disagreement expressed is pure dicta 
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and not necessary for the decision of either 
case.” 


This statement appears to be correct with 
respect to the Tudor case. Insofar as the 
Howard case is concerned, however, the 
statement is correct only if one interprets 
the court to have held that it had no juris- 
diction because there was no necessary ad- 
ministrative disagreement. It should be 
noted that the court dismissed the suit, not 
on jurisdictional grounds, but because the 
insured was an adult and, therefore, the 
plaintiff could not have stood in loco parentis 
to the insured. 


Horsman Case 


The next case which involved the subject 
in question is that of Horsman et al. v. U.S. 
et al." The insured was a minor when he 
became a member of the family of the 
plaintiffs. The court held that the plain- 
tiffs, designated by the insured as his in- 
surance beneficiaries, stood in loco parentis 
to the insured. The evidence was to the 
effect that the insured, at eighteen years of 
age, had been taken into the plaintiffs’ 
house, and was fed and clothed by them 
with little or no interruption for three or 
-four years. During this time he was not 
paid any wages, but was given spending 
money. He was “clothed precisely as par- 
ents would clothe a son.” The court found 
that the plaintiffs had treated him as a 
member of the family. From this evidence 
the court found an intention on the part 
of the plaintiffs to stand im loco parentis to 
the insured. They had, in fact, provided 
for his pecuniary wants and support, and 
the insured was a minor. Thus, all the 
standards of the common-law concept were 
met in this case. The court dwelt at some 
length on evidence relevant to the insured’s 
attitude toward the plaintiffs. In the opin- 
ion of the writer, that was unnecessary. If 
this was the only evidence in the case, it 
would not justify the conclusion that plain- 
tiffs stood in loco parentis to the insured. 
In addition to the evidence mentioned 
above, there was evidence that the insured 
was “of a nervous temperament; not always 
bright; always in need; had kind of crazy 
spells; not a bright man.” The court, 
by way of dicta, stated: “In cases of such 
inadequacy or incapacity an adult may 
properly have some one stand im loco paren- 


tis toward him.” This is in accord with 
the Howard case, supra, although the court 
here stated that the issue in the Howard 
case was not whether the beneficiary stood 
in loco parentis. However one may dis- 
agree with the court’s idea of the issue in 
the Howard case, it is clear that this case 
reaches the same conclusion and, through 
dicta, impliedly held that one could not 
stand in loco parentis to an adult who is not 
physically or mentally incapacitated. 


Parenthood v. Foster Parenthood 


Baldwin v. U. S™” concerns itself with 
whether or not the relationship of in loco 
parentis may exist where admittedly a nat- 
ural parent is living in the same community 
and is on friendly terms with the child. In 
this case, the insured came to live with his 
aunt at the age of thirteen. Later he desig- 
nated her as “aunt im loco parentis.” The 
insured died in military service prior to 
reaching his majority. The subordinate 
facts found by the court were that the 
designated beneficiary had provided the in- 
sured with a room and with all of the things 
boys usually require in the way of support 
and maintenance. Although the insured’s 
own mother from time to time gave him a 
few articles of clothing, the beneficiary pro- 
vided his clothes and performed all other 
services with respect to his living require- 
ments while in her home. The plaintiff, 
mother of the insured, took an interest in 
him and did her best to provide a home for 
him. However, divorce resulted in her in- 
ability to provide adequately for the child, 
who finally went to live with the benefici- 
ary. At all times, the court found, the 
insured and his mother were on friendly 
terms. The court held that the designated 
beneficiary, the defendant, stood in loco 
parentis to the insured, despite the con- 
genial and affectionate relationship existing 
between the insured and his mother. 

In noting the contention of the plaintiff 
that the common-law conception of in loco 
parentis should be applied, the court stated 
as follows: 


“Even conceding that the plaintiff's con- 
tention is correct, I think the fact§ in this 
case meet the requirements of the defini- 
tion.” 
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The court further held that “the facts 
showed not only the usual affection, the 
interest and the anxiety that is felt by par- 
ents in the management and control of a 
son, by the [beneficiary], but likewise the 
financial responsibility that accompanies it 
was felt, expressed, and on numerous in- 
stances assumed.” 

This decision is in line with the common- 
law concept. The court certainly did not 
reject the common-law concept; and were 
it not for certain dicta in the decision, it 
could be categorically stated that it ap- 
proved the concept. Without disapproving 
the holding in the Zazove case, supra, how- 
ever, it cited that portion of the case which 
held that Congress, in using the words in 
loco parentis in the National Service Life 
Insurance Act, did not use the common-law 
concept. It also cited that portion of the 
Zazove decision which indicated that evi- 
dence of material support is not necessary 
to create the relationship. The court in 
the Baldwin case also cited Horsman v. U. S., 
supra, and stated that the Horsman case 
sought to establish the relationship as to an 
adult. It then quoted a part of the decision 
related to the intention of the insured. As 
has been already pointed out, the court in 
the Horsman case stated that the evidence 
indicated the insured was eighteen years 
old when he became a member of the 
family in question, and that, even if it was 
assumed that the insured was twenty-one 
years old when the relationship started, in 
cases of inadequacy or incapacity someone 
may stand in loco parentis toward an adult. 
Thus, the Horsman case is not in conflict 
with the common-law concept, except to 
the extent that it might make the intention 
of the one with whom the relationship is 
attempted to be established, a standard or 
factor, which, it is submitted, is not a con- 
trolling or necessary one at common law. 


Myer Case 


The Baldwin case, supra, was followed by 


U. S. v. Daisy Myer et al® This case in- 
volved a set of facts almost identical to 
those of the Baldwin case, supra. In the 
Myer case the court found that the insured 
at the age of nineteen had gone to live with 
Mrs. Myer, whom he later designated as 
beneficiary of his insurance policy. Prior 
to this time he had lived for sixteen years 


with his foster parents, who did not aban- 
don him but continued to regard him as a 
son, and maintained a reciprocal feeling for 
them. The court also found that the Myers 
had treated the insured as a member of 
their family. From the evidence relative to 
“the feelings of filial fidelity and affection 
on the part of the insured towards Mr. and 
Mrs. Myer,” the court found that “there 
came a time long prior to 1940 when Arthur 
[the insured] became more of a son to Mr. 
and Mrs. Myer than he was to Mr. and 
Mrs. Woodcox [his foster parents].” 


In finding that Mrs. Myer stood in loco 
parentis to the insured, the court stated that 
it was bound by the construction of the 
National Service Life Insurance Act adopt- 
ed by the court in the Zazove case, supra, 
namely, that material aid was not control- 
ling in the establishment of the relationship. 
The question of majority is not here pre- 
sented, as it was in the Zazove case; and 
from the finding of the court that the in- 
sured, at nineteen years of age, had been 
treated by Mr. and Mrs. Myer as a mem- 
ber of their family, it can be inferred that 
they had provided support for him. At any 
rate, there is no evidence to the contrary. 
If this be so, it is apparent that the same 
result could have been reached by applying 
the common-law concept of in loco parentis. 
The court, in commenting on the evidence 
indicating the attitude and conduct of the 
insured toward Mr. Myer, acknowledged 
that the intention of the person in the role 
of the parent is controlling, but further 
states that evidence of the insured’s affec- 
tionate regard for Mrs. Myer “corrobo- 
rates, if it does not prove, the motherly 
interest and affection which the other evi- 
dence indicates she had.” This holding 
seems to indicate that evidence of the in- 
sured’s intent per se is not controlling, and 
such a holding is not contrary to the com- 
mon-law concept. 


Departures from Common Law 


That the holding of the Zazove case, su- 
pra, was not to be adopted by every court, 
was foreshadowed by the decision in Mal- 
donado v. U. S. et al** The insured, when 
he was a married man over twenty-one 
years of age, began to reside with his aunt, 
the plaintiff. He designated her as benefi- 
ciary of his National Service Life Insurance, 
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describing her as standing “in loco parentis.” 
In an action to recover on the insured’s 
death, the plaintiff moved for a summary 
judgment, urging that the Zazove case re- 
quired the granting of the motion. The 
court denied the motion for reasons not 
pertinent to this discussion, but in so doing 
made the following comment on the Zazove 
case: 


“The difficulty I have in presently apply- 
ing the foregoing [Zazove holding] is to 
perceive the difference between ‘descriptive 
words’ and the ‘common-law limitation 
upon them’. The expression ‘in loco paren- 
tis’ could not have been chosen at random 
by Congress to mean that nearly any per- 
son, not eligible to be named as a benefi- 
ciary in this type of insurance, could be 
rendered so, by merely affixing that label 
to his or her name. I should suppose that 
the choice of words was deliberate, not 
casual, and that the intention was to de- 
scribe a status, which, through the years, 
had come to be understood as possessing 
well-recognized characteristics.” 

As of the date of this writing, this case 
has not been tried on its merits; but it is 
possible that the holding of the Zazove case 
may be rejected. 


Niewiadomski Case 


Whatever the conjectures concerning the 
universal acceptance of the construction of 
the National Service Life Insurance statute 
relative to in loco parentis by the court in 
the Zazove case, this interpretation became 
academic as a result of the decision in Nie- 
wiadomski v. U. S.™ In expressly rejecting 
the holding of the Zazove case that the 
words in loco parentis as used in the statute 
were descriptive rather than legalistic, the 
court stated: 


“Since Congress did not by the terms of 
the Act enlarge on the generally accepted 
common-law meaning of the term ‘in loco 
parentis’, as it did in the case of children 
and parents, we believe that Congress in- 
tended the term to be construed in its usu- 
ally accepted common-law sense and with 
regard to the limitations which the common 
law has consistently for a long period of 
time attached to it.” 


Because of its departure from the Zazove 
case, and for other reasons deemed perti- 


nent to the topic herein discussed, an ex- 
tended analysis of this case is in order. 
The insured, born in 1906, at the age of 
twenty-six went to live in the plaintiff's 
house. He had been without money, 
clothes or a place to live in, and had no 
employment. The plaintiff took him into 
her home, and gave him clothes and food. 
The court found that he had been treated 
as a member of the family. He secured 
employment after two weeks, and about 
four weeks after coming to the plaintiff's 
house started paying board to her at the 
rate of five dollars per week. With the 
exception of about four different periods of 
several weeks each, he continued to make 
his home there until his entry into the 
armed forces. While living with the plain- 
tiff, he collected his wages, retained them 
as his own and handled his own finances. 
The plaintiff testified that she had always 
considered the insured as her brother and 
not as a son, and the evidence showed that 
he had called her “sister” most of the time. 
There was other evidence that he had re- 
garded her with affection. The insured 
designated plaintiff, who was his first cou- 
sin, beneficiary of his National Service Life 
Insurance, and described her therein as 
standing in loco parentis. Upon his death, 
the plaintiff instituted suit on the insurance 
policy. 

In arriving at its decision that the plain- 
tiff-appellant did not stand im loco parentis 
to the insured, the court made no ruling on 
whether or not the relationship of in loco 
parentis can exist when the insured is not a 
minor. It failed to do so, after stating that 
the case might possibly turn on that issue, 
because of its conclusions “with regard to 
the broader aspects of the case.” 

The court, in discussing the meaning of 
the term in loco parentis, stated on page 686 
of the report: 

“The term ‘in loco parentis’ according to 
its generally accepted common-law mean- 
ing refers to a person who has put himself 
in the situation of a lawful parent by as- 
suming the obligations incident to the par- 
ental relation without going through the 
formalities necessary to legal adoption. It 
embodies the two ideas of assuming the 


‘parental status and discharging the par- 


ental duties. The opinions in both Meisner 
v. United States, supra, and Howard v. United 
States, supra, accept this view and approve 
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such a definition. It clearly embodies more 
than furnishing material help to a close 
relative who is in need. One may be will- 
ing to furnish needed assistance to such 
a relative even over an indefinite period of 
time, without being willing at the same 
time to assume the legal obligation of a 
parent. Due to the obligations and rights 
that arise out of such a relationship the 
assumption of the relationship does not 
arise by chance, but is the result of inten- 
tion. Both Meisner v. United States, supra, 
and Howard v. United States, supra, recog- 
nize the necessity of that basic element.” 


In Howard v. United States, supra, the 
court stated, on page 175, that one of the 
definitions of a person who stands in loco 
parentis adopted in 31 C, J. 358, note 77(a), 
is “one assuming the parent character and 
discharging the parental duties.” Further, 
the court stated: 


“One may therefore be said to stand in 
loco parentis to a child when he acts the 
part of a lawful father in performing the 
duty of providing for him intending there- 
by to take his place in this particular. To 
bring about such relationship or status it 
is not essential that he act the part of the 
parent in any other particular. It is essen- 
tial only that he act such part in this par- 
ticular. That he act this part and no more 
is required. In so acting, so intending, he 
performs a parental duty and assumes the 
parental character.” 


Conclusiveness of Support Issue 


It would appear from the above-cited 
portion of the Howard case that the inten- 
tional act of providing support for the child 
is per se the performance of a parental duty 
and the assumption of parental status. In 
the Niewiadomski case, supra, the court evi- 
dently did not consider the intentional act 
of providing for the support of the child 
sufficient to establish the relationship. It 
Stated, as hereinbefore set forth, that the 
common-law concept “clearly embodies 
more than furnishing material help to a 
close relative who is in need.” One can 
not be sure from a reading of the decision 
whether this statement is to be taken at 
face value or construed in light of the fact 
that in the case at hand the relative was an 
adult and the material help did not seem 


of a constant character. It is sufficient to 
point out that at common law the impor- 
tant factor and sine qua non was the giving 
of material aid, and that the common law, 
as expressed in Powys v. Mansfield, supra, 
is based on a different inference than that 
made in the case here discussed. In the 
Niewiadomski case the court said that one 
may be willing to furnish assistance to a 
relative over an indefinite period of time 
without being willing at the same time to 
assume the legal obligation of a parent. In 
Powys v. Mansfield, supra, the court con- 
cluded that the office and duties of a parent 
are many, some having no connection what- 
ever with making provision for the child, 
and that “it would be most illogical from 
the mere exercise of any of such offices or 
duties by one not the father to infer an 
intention in such person to assume also the 
duty of providing for the child.” * 


Having concluded that the common-law 
concept of in loco parentis required more 
than furnishing of support, the court enu- 
merated some characteristics of the parent- 
child relationship. The only additional duty 
cited was that of educating the minor child. 
The remaining characteristics were the 
rights of the parent with respect to the 
minor child, such as the right to custody 
and control with authority to take reason- 
able disciplinary measures and the right to 
the child’s services and earnings. After 
this enumeration, the court concluded that 
“the same rights and duties exist when the 
relationship of in loco parentis has been in- 
tentionally assumed and established.” On 
the assumption that the court here referred 
to the establishment of the relationship to 
a minor, it would appear that its concept 
varies from the common law since, as we 
have seen, only the intentional furnishing 
of support will bring about the relationship 
and nothing short of this will suffice. The 
existence or exercise of the parental rights 
will not alone establish the relationship. 
On the other hand, if the court referred to 
the establishment of the relationship to an 
adult not incapacitated after majority has 
been reached, the duties and rights which 
it enumerated as pertinent would not exist. 


In finally disposing of the case, the court 
stated, in pertinent part, as follows: 


“Viewing the facts in the present case in 
the light of these well-established princi- 
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ples, it would appear clear that the appel- 
lant had no intention of assuming the 
relationship of a parent to the insured. 
Both the age of the insured and the 
age of the appellant are important factors 
in the situation, although neither factor 
need be considered a conclusive one. His 
self-support and independence of action are 
also important factors. The most conclu- 
sive factor in the case is the appellant’s 
own testimony that she considered the in- 
sured as a brother and not as a child.” 


Difficulty in Setting Standards 


Such language as was used by the court 
in this case may, in the opinion of the 
writer, further contribute to the difficulty 
in establishing definite standards relative to 
the relationship and concept. The court, 
after deciding that Congress had used the 
words in loco parentis in their common- 
law sense, proceeded to enlarge on the con- 
cept of the common-law definition without 
any apparent necessity. Even though the 
court did not desire to deal with the issue 
of majority or minority, it could have de- 
cided that, entirely apart from the age of 
the persons involved, the common-law req- 
uisite of the intentional provision of support 
was not clearly proved. There was evidence 
that the insured had regularly paid board 
to the plaintiff when he was working and 
handled his own finances, and also that the 
plaintiff considered the insured as a brother 
and not as a child. In the opinion of the 
writer, however, since the court expressly 
disapproved the decision in the Zazove case 
relative to Congressional use of the phrase 
in loco parentis by stating that it was used 
in its usual common-law sense, it should 
have considered the question of whether 
or not the relationship of tm loco parentts 
could exist where the insured was an adult. 
It is submitted that at common law a 
person could not stand in loco parentis to 
an adult, and that the Niewiadomski case, 
therefore, could have been so decided with- 
out enlarging the common-law meaning. It 
is interesting to note in this connection 
that the court in the Zazove case recognized 
that at common law the relation could not 
exist unless the insured was a minor. 


Smith v. U. S™ was decided within the 
bounds of the common-law concept. The 


insured designated his grandmother as ben- 
eficiary of his National Service Life Insur- 
ance. He went to live with her after the 
divorce of his parents, at which time he 
was sixteen years old. He continued to live 
with his grandmother, who gave him shel- 
ter, food, clothing and motherly care, until 
his entry into service. The court held that 
the grandmother stood im loco parentis to 
the insured. 


Strauss Case 


The last case in this series is Strauss v, 
U. S.7* decided on April 8, 1947, by the 
Circuit Court of Appeals for the Second 
Circuit. In August 1934, the insured, at 
the age of nine, was placed in the home of 
one Sadie Goldbaum by a welfare society. 
She received a stipulated sum from the so- 
ciety for the insured’s board, and the society 
provided him with spending money and 
clothing. In October, 1941, Sadie Gold- 
baum asked for and received an increase in 
the allowance for board, having stated that 
unless she received the increase, she could 
no longer care for the insured. On entry 
into military service, the insured named 
Sadie Goldbaum as beneficiary of his in- 
surance, stating her relationship to be im 
loco parentis. It was held that she did not 
stand in loco parentis to him. The court 
stated that although the insured thought 
she stood in that relationship to him, neither 
this nor the fact that there was a strong 
bond of affection between Sadie Goldbaum 
and the insured was decisive of the ques- 
tion: 

“There are certain obligations inherent in 
the parental relationship to a minor child, 
obligations which the defendant never un- 
dertook to perform, and never showed any 
intention of performing. Foremost among 
these obligations is the responsibility for 
the support of the child. Howard v. United 
States . . .; Meisner v. United States... 
This responsibility was neither borne nor 
contemplated by the defendant [Sadie Gold- 
baum].” 

The decision in effect holds that respon- 
sibility for the support of a minor child is 
necessary to establish the relationship of 
in loco parentis. As such, this holding is not 
in conflict with the common law. How- 
ever, by way of dicta, the court in discuss- 
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ing the Zazove case, supra, lends doubt as to 
its views with respect to whether or not it 
is possible to be im loco parentis to an adult. 
After noting that the Zazove case held 
such a relationship possible even though 
neither of the parties involved contem- 
plated any financial dependence, this court 
stated: 


“But the duty of any parent to support a 
child ceases when the child comes of age, 
and consequently the lack of intention to be 
responsible for the support of an adult does 
not necessarily negate the existence of the 
parental relationship.” 


Although the court limited its statement 
by the use of the word “necessary,” the 
general tenor of this dictum seems to be at 
variance with the common-law concept. 
There the relationship arises as the result 
of an intention to assume and the assump- 
tion of the office and duty of the parent to 
provide for the child; thus, it would appear 
that if there is no duty of making provision, 
there can be no performance of duty or 
intention to perform duty, which, as stated, 
is necessary to establish the relationship at 
common law. 


Conclusion 


The foregoing analysis of cases pertinent 
to the concept of im loco parentis indicates 
that there are no pertinent standards which 


are universally applied. This situation, in 
the opinion of the author, is due to a deflec- 
tion by the courts from the common-law 
concept of the relationship. The most that 
can be said about existing standards—and 
this presumably has exceptions—is that if 
the court will accept what appears to be the 
true common-law concept, it is necessary 
to show the following for the relationship 
to exist: 


(a) The person in the role of parent must 
intend to assume the relationship. 


(b) This intention must be demonstrated 
by the actual support of and provi- 
sion for a child. 


(c) The person with whom the relation- 
ship is sought to be established must 
be a minor, except that the relation- 
ship may be shown to exist as to an 
adult who is mentally or physically 
incapacitated. 


Failure of the courts to accept the true 
common-law concept may result in such 
decisions as the Meisner or Zazove cases, 
which, by their terms, state they are not 
using the common-law rule because of con- 
struction of statutes; or it may result in the 
same decision as was handed down in the 
Niewiadomski case, which, while reaching a 
correct result, did so by modifying the true 
common-law concept, an act which may not 
be wise from the viewpoint of stare decisis. 


[The End] 
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Suggests Life Premiums as Deductible Item 


In addition to recommending a reduced income tax rate, and the adoption 
of a rule permitting the splitting of income such as is in force in community 
Property states, Earl Bunting, President of NAM, proposes a deduction up to: 
$500 in the amount of life insurance premiums paid on the taxpayer’s own life. 


hatin sgnveonatavnvnnuuecacnvneenncguanacenseneneaeet 


IN LOCO PARENTIS 


HULLUOUT TET LENTAD DNATA TARTAR OPEN AOOEN AOR E TAN ETT eT eEYeESTNNNTETNTENNNNAETRNANR NTN ON HENAN SENNA ENEOGATEOEUONGPEAUONO OO ENO DOROODLOTEOYCEOOOOOREEY 


PAGE 793 





Liability of Electric Company 
for Personal Injurie EE 


By WILLIAM C. HARVIN 


LECTRICAL POWER has _ become 

one of our ablest servants. Yet even 
today many personal tragedies arise from 
its devastating effects. Life in an electrical 
world is comfortable and convenient, but 
it requires a certain degree of care on the 
part of the public at large as well as on the 
part of the producer and distributor. Ad- 
vances in civilization have made electricity 
a necessity, and to realize its full utility, it 
must be transmitted from place to place. 
Because of its commercial and domestic 
importance, restrictions upon its handling 
must be reasonable. Those engaged in gen- 
erating and distributing electricity are held 
to a high degree of care for the protection 
of persons likely to come in contact with 
this dangerous and subtle force. The obli- 
gation of the electric companies to exercise 
proper care rests upon their duty to protect 
others while in the lawful exercise of their 
rights. And, as for personal injuries gen- 
erally, the liability of electric light and 
power companies for damages for personal 
injuries either to the public or to their 
patrons is governed by the general rules of 
negligence. 


Characteristics of Electricity 


Electricity has been described as a force 
concerning which almost the only thing 
certainly known is its highly dangerous 
character. 18 American Jurisprudence 443. 
Strangely enough, not very many years ago 
even its highly dangerous character was not 
general knowledge everywhere. In 1931 a 
widow was living on an eighty-acre farm 
in northern Texas. Many years after she 
had established her residence on the farm, 
an electric transmission line was constructed 
along the eastern border of the section in 
which she lived. All of the fences in that 
section were made of wire and were inter- 
connected so that when the power com- 
pany’s line fell upon a fence beneath it, every 
fence in the section became charged with 
electricity. The widow awakened one night 
to see the fences about her house glowing 
with a charge of electricity, crackling and 
sparkling, and the surrounding grass and 
shrubbery on fire. She rushed out of the 
house. Three times she dashed water on 
the fire, and each time she was knocked 
down by the electric current. As a result 
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of these shocks, she was seriously injured, 
In a subsequent personal injury action 
against the electric light and power com- 
pany, the appellate court refused to hold 
that the actions of the widow were negli- 
gent as a matter of law since she maintained 
that she did not know the cause of the fire. 
Texas Utilities Company v. Dear, 64 S. W. 
(2d) 807 (Tex. Civ. App., 1933). 


Approach of Courts 


As early as January, 1900, the courts 
were indisposed to entertain a plea of igno- 
rance of the dangerous properties of elec- 
tricity. Danville Street Car Company v. 
Watkins, 97 Va. 713, 34 S. E. 884, 885. By 
1930 the general rule seemed to be that all 
persons of ordinary intelligence and experi- 
ence were presumed to know its dangerous 
qualities. Arkansas Power & Light Company 
v. Hubbard, 28 S. W. (2d) 710, 711 (Ark., 
1930). The law does not charge the aver- 
age person with the technical knowledge of 
all the propensities of electricity. But it 
does charge the average person with the 
knowledge that electric wires are ordinarily 
dangerous, that they should be avoided 
whenever possible, that they are likely to 
be charged with a deadly amount of electric 
current, that it is dangerous not only to 
touch them but also to come into close 
proximity to them, and that the course of 
common sense is to keep always a healthy 
respect for and a healthy distance from any 
such electric transmission lines. Cloud v. 
Houston Lighting & Power Company [14 
CCH NEGLIGENCE Cases 413], 199 S. W. (2d) 
260 (Tex. Civ. App., 1947); McGinty v. 
Texas Power & Light Company, 71 S. W. 
(2d) 354 (Tex. Civ. App., 1934); Potomac 
Edison Company v. State, 177 Atl. 163 (Md., 
1935). Therefore, if a person voluntarily 
comes in contact with, or approaches nearer 
than a reasonably prudent person would 
approach, a wire or other thing which he 
knows, or which a person of ordinary knowl- 
edge and experience has reason to believe, 
is sufficiently charged with electricity to be 
dangerous, and is consequently shocked and 
injured, it ought to be assumed as a matter 
of law that his own negligence contributed 
to the act. Potomac Edison Company v. 
State, supra, 


This is a matter of extreme importance 
to electric light and power companies, for 


if they are to perform their proper function 
in the efficient production and distribution 
of electrical power, they cannot be charged 
as insurers of the absolute safety and pro- 
tection of the general public. Recognition 
of this is evidenced by the fact that electric 
companies are not liable as insurers and, 
therefore, are not required to exercise such 
precautions as will absolutely prevent in- 
jury or render accidents impossible. 


Because of the latently dangerous char- 
acter of electricity, the degree of care re- 
quired of electrical power companies is sus- 
ceptible of many variations. The generally 
accepted rule in determining liability for 
negligent injuries is that electric companies 
are bound to use reasonable care in the con- 
struction and maintenance of their lines and 
apparatus—that is, such care as a reasonable 
man would use under the circumstances— 
and that they will be responsible for any 
conduct falling short of this standard. Actu- 
ally, however, this rule has been expressed 
by courts in forms varying from reasonable 
or ordinary care and diligence to a close 
approximation to the view that the company 
is an insurer. In particular cases the degree 
of care required has been variously stated 
to be great care; a high degree of diligence 
and foresight; all that human care, vigilance 
and foresight can reasonably do; all the fore- 
sight and caution which can be reasonably 
expected of men under similar circumstances; 
every protection accessible to prevent danger; 
the utmost degree of care; a high degree of 
care; a very high degree of care; the care 
required to prevent injury; such care and 
caution as to protect the public, and espe- 
cially those who might be called on to come 
near or in contact with wires, from dangers 


which they could not see or might readily 
overlook. 29 C. J. S. 577. 


The degree of care which will satisfy the 
requirement of the foregoing generally ac- 
cepted rule varies, and must be commensu- 
rate with the danger to be incurred by 
negligence. For example, where the wires 
are designed for high voltage transmission 
so that persons coming in contact with them 
are certain to be injured seriously, if not 
killed, the law imposes upon the company 
the duty of exercising the utmost care and 
prudence consistent with the practical oper- 
ation of its plant to prevent such injury. 
Especially would this be true where high 
tension wires are suspended over the streets 
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of populous cities, for there the danger is 
great and the care exercised must be com- 
mensurate with it. 


Circumscribing Factors 


The degree of care to be exercised will 
depend upon numerous factors, such as the 
location of the lines—whether they are lo- 
cated in thickly or sparsely settled com- 
munities, the use to which they are put, 
their remoteness or proximity to travelers 
on the highway, the relatively harmless or 
dangerous character of the current to be 
transmitted, and any other particular cir- 
cumstances. For example, where transformers 
are placed so persons are likely to come in 
contact with them, the duty of safeguarding 
them requires greater precaution than if they 
were located at some isolated point. Mayer 
v. Central Light & Power Company, 215 
N. W. 287 (N. D., 1927). 


The electric company is clearly liable in 
damages for any injury which proximately 
results from its failure to exercise the proper 
degree of care, to one to whom it owes 
the duty of such care. The electric com- 
pany cannot escape its responsibility, as it 
may sometimes attempt to do, by stipulat- 
ing in its contracts with its customers 
against its liability for negligence. However, 
where the electric company exercises the 
requisite degree of care, skill and diligence, 
it has discharged its entire obligation and 
its liability ceases. 


In the exercise of the required degree of 
care, the electric light and power company 
is not legally bound to safeguard against 
occurrences that cannot be reasonably ex- 
pected or contemplated. Calhoun v. Nantahala 
Power & Light Company [2 CCH NEGLIGENCE 
Cases 763], 4 S. E. (2d) 858 (N. C., 1939); 
West Texas Utilities Company v. Dunlap 
[10 CCH Neciicence Cases 517], 175 S. W. 
(2d) 749 (Tex. Civ. App., 1944); Dixon v. 
Kentucky Utilities Company [9 CCH NEGLI- 
GENCE CAsEs 139], 174 S. W. (2d) 19 (Ky., 
1943); Jackson v. Utica Light & Power 
Company [10 CCH NEGLIcENcE Cases 1126], 
149 P. (2d) 748. And, just as the electric 
light and power company, the user of elec- 
tricity must provide against all probable 
contingencies and every possibility of in- 
jury to others that he can readily foresee 
or anticipate. The legal theory by which 
the electric company is absolved from lia- 


bility for injuries which could not be rea- 
sonably expected or contemplated, is found 
in the general law of negligence. Negligence 
alone is not sufficient for liability; it must 
be shown that some legal injury to the 
plaintiff was a proximate result of that neg- 
ligence. The negligence of the electric com- 
pany cannot, according to the generally 
accepted test, be said to be the proximate 
cause of an injury unless, under all the 
circumstances, the injury might have been 
reasonably foreseen by a person of ordinary 
intelligence and prudence. The injury must 
be the probable, as well as the natural, 
consequence of the negligence of the electric 
company. The law will not require impossi- 
bilities of the company in avoiding accidents 
and resulting injuries. Therefore, in the 
erection and maintenance of equipment— 
poles, wires and other appliances—the elec- 
tric companies are bound to anticipate only 
such combinations of circumstances and 
accidents and injuries as they may reason- 
ably forecast as being likely to happen, 
taking into account their own past experi- 
ence and the experience and practice of 
others in similar situations, together with 
those factors which they consider inherently 
probable from the condition of their appli- 
ances as they relate to the conduct of their 
business. Illustrative is the case of a 
motorist who, while trying to escape from 
traffic police, struck an electric light pole, caus- 
ing it to tilt so as to drop a charged wire 
into contact with the top strand of a nearby 
fence. An eleven-year-old girl who was try- 
ing to extinguish the fire caused by this 
collision contacted the top fence wire and 
was electrocuted. Conceding that the power 
company was negligent in its maintenance 
of the pole, the court held that the chain 
of circumstances rendered the subsequent 
injury not foreseeable. Therefore, the de- 
fendant’s negligence was not the proximate 
cause of the resulting injury. Dzxon v. 
Kentucky Utilities Company, supra. 


Location of Wires 
and Appliances 


Electric wires must be placed to guard 
against any contact which might be ordi- 
narily anticipated. Ordinarily, the requisite 
degree of care has been exercised when the 
wires are properly placed on poles or towers 
in such manner that contact could not rea- 
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sonably be anticipated. As previously noted, 
greater precautions are required in populous 
locations than in isolated areas. And it is 
well established that electric companies are 
not required to protect their wires every- 
where, but only at places where people may 
lawfully go for work, business or pleasure— 
i, e. where they may reasonably be expected 
togo. This would seem to include all places 
where they have a right to be, whether for 
business, convenience or pleasure. Because 
the duty is not dependent upon a con- 
tractual relation or privity, it includes per- 
sons on the premises of consumers and 
rightfully on private property. Strict pre- 
cautions are necessary for the protection of 
wayfarers on public thoroughfares such as 
streets, highways and bridges. State and 
municipal regulations specify placement re- 
quirements in most jurisdictions. Here, too, 
the particular circumstances are controlling 
when a breach of duty is alleged. For ex- 
ample, the company should know that per- 
sons are likely to sit down on the concrete 
bases of steel towers carrying high tension 
wires, therefore, it should erect and maintain 
the lines in such a way as to avoid injuries 
to persons who contact the towers and bases. 
Georgia Power Company v. Leonard [1 CCH 
NEGLIGENCE CAsEs 617], 1 S. E. (2d) 579, 
584 (Ga., 1939). Similarly, an electric com- 
pany furnishing current for construction 
work could reasonably anticipate that wires 
strung too low would have to be raised 
to get a steam shovel off the lot and that 
workmen might then contact the wire. 
Kentucky-Tennessee Light & Power Company 
v. Priest’s Adm’r, 277 Ky. 700, 127 S. W. 
(2d) 616. See Lozano v. Pacific Gas & 
Electric Company [12 CCH NEGLIGENCE 
Cases 665], 161 P. 2d 74 (Calif., 1945), 
where employees were killed when a port- 
able floodlight tower came in contact with 
uninsulated wires furnishing current to a 
shipyard. The power company observed 
proper precautions in placing, testing and 
inspecting the poles in Heterick v. Marion 
Reserve Power Company [9 CCH NEGLIGENCE 
Cases 69], 48 N. E. (2d) 103 (Ohio 1943), 
and this precluded any actionable negligence 
upon its part. In Higginbotham v. Louisiana 
Power & Light Company [4 CCH NEctI- 
GENCE CAsEs 710], 198 So. 402 (La., 1940), 
where an uninsulated wire was strung forty- 
four feet below a bridge and thirty-eight 
feet above the ground, there was no breach 
of duty by the power company when a 


bridge worker was electrocuted as a trail- 
ing wire he carried contacted the power line. 


Safest Customary Appliances 


Suitable known and approved devices must 
be used as safeguards against danger to 
employees and members of the general pub- 
lic who are likely to come into contact with 
either wires or apparatus. Generally this 
duty is satisfied by the use of customary 
and approved devices and methods of con- 
struction and insulation—negligence is not 
to be imputed from methods in general use. 
Failure to employ the most reliable and best 
appliances is not negligence per se, but lax 
and careless practices of other electrical 
companies cannot be taken as a standard 
by which to determine negligence. Further- 
more, a general practice or custom not con- 
sistent with due care will not excuse an 
electric company for its consequences. 

Occasionally a party will attempt to estab- 
lish a breach of duty in this respect by 
offering in evidence safety codes issued 
by a governmental agency or promulgated by 
some voluntary association. To a major 
extent the principles involved in the ad- 
missibility in evidence of such codes are 
the same as those involved in the admis- 
sibility of medical books and treatises as 
independent evidence. As to the latter 
question, the general rule is that such books 
or treatises are not admissible to prove the 
truth of the statement therein contained. 
The cases reveal the same attitude as to 
safety codes. Two outstanding reasons for 
their exclusion are (1) although safety 
codes may be the expert opinions of the 
author, such opinions are not given under 
oath, with an opportunity for cross-exami- 
nation; and (2) they do not deal with 
an exact science, but with a controversial 
and developing science in which opinions 
may change and, even the opinions of the 
authors themselves may have changed 
since the code was written. Annotation, 
65 A. L. R. 1102; Mississippi Power & Light 
Company v. Whitescarver, 68 F. (2d) 928 
(CCA-5, 1934); Grant v. Libby, McNeill & 
Libby, 160 Wash. 138, 295 Pac. 139 (1931); 
Dechert v. Municipal Electric Light Company, 
39 App. Div. 490, 57 N. Y. S. 225 (1899). 
Contra: City of Dothan v. Hardy, 188 So. 
264, 122 A. L. R. 637 (S. Ct. Ala., 1939); 
Alabama Power Company v. McIntosh, 219 
Ala. 546, 122 So. 677 (1929). 
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As noted previously, the electric com- 
pany’s duty of care includes, in a limited 
manner, the public in general—any indi- 
vidual engaged in a lawful occupation in a 
place where he is entitled to be. 

Persons rightfully upon the property of 
the power company are entitled to pro- 
tection against negligent or wilful injury. 
18 American Jurisprudence 455. 


Consumers 


Where electricity is delivered for domestic 
or commercial consumption, the duty to 
observe care and caution commensurate with 
the danger is enhanced by the lack of 
knowledge of the ordinary consumer. The 
contractual relation does not impose the 
liability of insurance, but patrons may right- 
fully presume they will not be injured in 
the use of the electricity which the company 
furnishes. The company is to “do all that 
human care, vigilance and foresight can 
reasonably do, consistent with the practical 
operation of its business, to protect them 
from a dangerous electrical current over its 
wires from any cause.” 18 American Juris- 
prudence 456, and cases there cited. For 
example, the company must use such ap- 
proved apparatus as is reasonably necessary 
to safeguard consumers from injuries aris- 
ing from electricity generated by lightning 
and thunderstorms which might be trans- 
mitted into the consumer’s house or place 
of business by way of the wires. 18 Ameri- 
can Jurisprudence 483-484; 36 L. R. A. 
(N. S.) 280. 

The duty with respect to a _ patron’s 
employees will vary with the nature of the 
obligation. Where the duty rests upon 
either a common law or statutory obligation 
owing to all persons rightfully upon the 
premises, it also extends to the employees 
of patrons; e. g., the duty to keep wires 
properly insulated. But, for example, the 
company owes no duty to the employees 
of a manufacturer to keep the lights burning 
for their safety, even in the face of the “safe 
place to work” rule and a contention that 
the duty was delegated to the electric com- 
pany as the agent of the master. Moreover, 
when an employee of a patron is injured by 
reason of some defect over which the com- 
pany has no control, the company is not 
liable. 9 A. L. R. 174; 18 American Juris- 
prudence 457. 


Public Servants 


There is considerable conflict among the 
cases as to the status, in reference to the 
company sought to be held liable, occupied 
by a fireman, policeman or other officer who 
is injured, in the discharge of his duty to 
protect property or human life, by coming 
into contact with live wires furnished by 
such companies. One view is that such 
persons are only licensees, upon the theory 
that there is no common-law duty of in- 
sulation as to public servants in the per- 
formance of their duties. Another view 
imposes the duty to exercise the same degree 
of care to such public employees who go 
upon the premises of third persons as the 
companies owe to the third persons them- 
selves. Even there, negligence is the predi- 
cate for liability, for an electric company 
is not an insurer of the safety of policemen 
and firemen who are injured in the perform- 
ance of their official duties. Most courts 
consider public servants who enter premises 
in the discharge of their duties to be mere 
licensees, to whom the occupant or owner 
owes no duty other than to refrain from 
the infliction of wilful or intentional injuries, 
This rule applies to policemen and firemen 
who enter the premises of a power company 
in the discharge of their duties. Electric 
companies are not required as a matter of 
law to cut off their power when a fire 
starts, if they are not requested to do s0, 
although their failure to do so may present 
a question for the jury. Annotation: 61 
A. L. R. 1028. 


Trespassers 


There is no obligation to anticipate a 
trespass. Therefore, it is the general rule 
that the only obligation owed by an electric 
company to a trespasser or a bare licensee 
is not to inflict a wilful or wanton injury, 
except in cases of purely technical trespass 
such as might be inadvertently committed 
without harm and in those situations which 
fall within the attractive nuisance doctrine. 
Some courts have adhered to the view that 
where the trespass is merely technical, the 
power company’s liability must be predi- 
cated upon its negligence. Some courts 
have gone so far as to say that because 
of the critical nature of high voltage elec- 
tricity, power companies are responsible for 
their negligence and resulting injuries which 
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could have been reasonably anticipated, irre- 
spective of the status of the persons injured. 
This view has been rejected, however, where 
the danger is located on the company’s own 
premises. Design and intent to injure are 
not necessary elements of wilful and wanton 
injuries. Nor does maintenance of an other- 
wise dangerous appliance, such as a defec- 
tive pole or worn insulation, necessarily 
show wilfulness or wantonness. But will- 
fulness and wantonness may not exist with- 
out actual knowledge of the danger which 
gives rise to the injury. 18 American Juris- 
prudence 460; 29 C. J. S. 585, et seq. 


The doctrine of non-liability to trespassers 
or licensees has been applied to relieve a 
power company of liability where the tres- 
pass or license was with respect to the prop- 
erty of a third person and not to that of 
the company, but the weight of authority 
seems to be to the contrary. 14 A. L. R. 
1038, 56 A. L. R. 1030; 17 A. L. R. 849; 
41 A. L. R. 1342; 49 A. L. R. 1056; 100 
A. L. R. 640. If the foundation of liability 
is the reasonable anticipation of the pres- 
ence of a party, it is argued that a company 
which maintains, for example, an uninsu- 
lated high-tension line where people may 
be expected to be imperiled by it, ought 
not to be allowed to avoid liability because 
the injured person was a trespasser as to 
the property owner. 18 American Jurispru- 
dence 462. “The object of the law being 
to safeguard and protect the various rights 
in land, it is obviously going quite far 
enough to limit the immunity to the one 
whose rights have been invaded. Nor does 
logic or justice require more.” Humphrey v. 

win State Gas & Electric Company, 100 
Vt. 414, 139 Atl. 440, 50 A. L. R. 1011. 
There is, however, a split of authority; 
some courts refuse to allow an injured 
party who is a trespasser with respect to 
the property owner to maintain an action 
against the electric company. E. g., Texas- 
Louisiana Power Company v. Webster, 127 
Tex. 126, 91 S. W. (2d) 302. Cf. 29C. J. S. 


587; Annotations, supra. 


Children 


Even a superficial knowledge or casual 
familiarity with “live” electrical wires builds 
a healthy respect in adults; but the curiosity, 
love of adventure, ignorance and lack of fear 
in children make them all-too-frequent vic- 


tims of electrical tragedies. Consequently, 
the courts have imposed a high degree of 
care upon power companies with respect 
to the safety of children. The degree of care 
which can be exercised is limited, of course, 
by the prudence and foresight of careful men 
in like circumstances, and the companies 
are not insurers of their safety. 


Corporations which maintain electric wires 
in a street or other public place where they 
have reason to anticipate that children may 
come in contact with them are under a duty 
to use a high degree of care to see that 
such wires are properly insulated, inspected 
and maintained, to afford protection to 
children who may come in contact with 
them. If they fail to discharge this duty, 
or if they permit wires to be broken down 
or crossed so as to be dangerous when 
within the reach of children, they may be 
held liable for injury caused to children 
by such wires. Annotations: 17 A. L. R. 
833, 41 A. L. R. 1338, 100 A. L. R. 622. 
It is also generally held that if the current 
is within the reach of children passing along 
or playing upon the highway or any public 
place, the one maintaining the wires will 
be liable for injury caused by them. Durfee 
v. Chicago, 251 Ill. App. 294 (1929); Ledet v. 
Lockport Power & Light Company, 15 La. 
App. 426, 132 So. 272 (1931); Kajnik v. 
Divernon, 244 Ill. App. 7 (1927); Weeks v. 
Carolina Power & Light Company, 156 S. C. 
158, 153 S. E. 119 (1930). 


In many decisions involving injuries to 
children from contact with electric wires 
reached by climbing poles on which the 
wires were strung, it has been held that 
no liability arose under the particular cir- 
cumstances. 17 A. L. R. 836; 41 A. L. R. 
1339; 49 A. L. R. 1054; 100 A. L. R. 624. 
There have been decisions to the contrary, 
however. See Brown v. Southern California 
Edison Company, 7 Pac. (2d) 770 (1932); 
Clark v. Pacific Gas & Electric Company, 
5 Pac. (2d) 58 (1931). 

Other cases have involved the question 
of liability for injuries by contact with wires 
reached by climbing other structures in 
public places, such as bridges. Dillon v. 
Twin States Gas & Electric Company, 85 
N. H. 449, 163, Atl. 111 (1932). For climb- 
ing cases denying liability, see Reddy v. 
Watertown, 53 S. Dak. 347, 220 N. W. 851 
(1928); Burns v. Chicago, 338 Ill. 89, 169 
N. E. 811 (1930); Salt River Valley Water 
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Usgrs’ Association v. Compton, 39 Ariz. 491, 
8 Pac. (2d) 249 (1932); Dilley v. lowa Public 
Service Company, 210 Ia., 1332, 227 N. W. 
173 (1929). 


The duty imposed upon one maintaining 
high tension wires to take the utmost pre- 
caution to prevent injury to children is 
equally as great where the wires are strung 
through or in the immediate neighborhood 
of a children’s playground. Indeed, the very 
fact that children congregate at a particular 
place to play and spend the greater portion 
of their time there, is sufficient to charge 
the one maintaining the wires with notice 
that precautions are necessary to avoid in- 
jury to adventurous children, who are con- 
tinually on the lookout for new means of 
amusement. The conclusions reached in this 
type of case have, in general, depended upon 
the particular circumstances. In many in- 
stances the electric companies have been 
held liable, or it has been held at least that 
a cause of action was stated or a case for 
the jury was shown. See annotations in 17 
A. L. R. 845, 41 A. L. R. 1342, 100 A. L. R. 
634. 

If the one maintaining the wire is charged 
with a high degree of care when the wires 
are in public places or in a playground, the 
same rule should apply if the wires are 
placed upon property where a child lives, 
because his continued proximity to them 
renders the likelihood of coming into con- 
tact with them more probable. Annotations: 
14 A. L. R. 1032, 17 A. L. R. 848. In some 
recent decisions in point, however, the elec- 
tric companies have been held not liable. 
See Texas-Louisiana Power Company v. Bihl, 
66 S. W. (2d) 672 (Tex. Comm. App., 1933), 
where it was held to be the overwhelming 
weight of authority that ordinary poles used 
by electric light, telephone and telegraph 
companies are not attractive nuisances. The 
court was unable to conclude that the loose 
wire upon the pole made it so unusually 
attractive and alluring to young boys to 
climb as implicitly to invite them to do so. 
Cf. Miller v. Suburban Power Company, 179 
N. E. 202 (Ohio, 1930); Craft v. Fordson 
Coal Company, 171 S. E. 886 (W. Va., 1933). 


Where a child must trespass on property 
of a third party to reach wires, it has gener- 
ally been held that the electric power com- 
pany was not liable under the particular 
circumstances. Annotations: 17 A. L. R. 


849, 41 A. L. R. 1342, 49 A. L. R. 1056, 100 


A. L. R. 640. Some courts have permitted 
the one maintaining the wires to take 
advantage of the fact of the trespass for 
its own relief from liability. It has been 
argued that cases of this class are of doubt- 
ful soundness; if the liability depends upon 
the duty to protect children in places where 
the power company is chargeable with notice 
that children are likely to be, the further 
question of whether or not they are tres- 
passing upon the rights of a stranger be- 
comes immaterial. “Why, for instance, ... 
if the electric company strings its wires 
along a highway through the branches of 
an apple tree, the character and location 
of which, together with the quality of the 
fruit, are such that an ordinary person, 
knowing boys, must know that they will 
go into that tree for apples, and knowing 
also that if they do they will be in immi- 
nent danger of electrocution, should it be 
absolved from liability for the to-be-antici- 
pated result of its own act, in case a boy 
is so electrocuted because he did, what such 
person knew he would do, trespass upon 
that apple tree, even though he was tres- 
passing on the rights of someone? The only 
safe test in such cases is, was the corpo- 
ration negligent in stringing its wires where 
it had reason to believe it would imperil 
the lives of children?” 17 A. L. R. 849. The 
majority of cases, however, have been de- 
cided upon the direct question of whether 
or not the one maintaining the wires should 
have anticipated the danger of injury. 17 
A. 1. R: 851. 

When the wires are upon the property of 
their owner, the question has been compli- 
cated by an attempted application of the 
doctrine of the “turntable” cases. But a 
mere electric wire is not an attraction to 
children; and unless something in its im- 
mediate surroundings has that character, 
this doctrine would seem to have no place 
in the discussion of the question of liability. 
Of course, as a rule, a person or corporation 
is not bound to keep its premises safe for 
trespassers. While that rule applies in gen- 
eral to children, the person or corporation 
is not permitted to set traps for the unwary. 
Generally, the cases seem to bear out the 
statement that if the property of the one 
maintaining the wires is ordinarily well pro- 
tected against trespassing children, and if 
he does not permit them to play about the 
premises, he is not bound to take extra 
precautions to see that live wires are 
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protected and that no harm can come to 
children casually on the premises. But he 
cannot maintain unprotected wires where 
he explicitly or implicitly permits children 
to congregate. The unprotected wire is the 
most dangerous thing that can be placed in 
the way of a child. Moving machinery, to 
some extent, carries its own antidote with 
it—a child does not have to live very long 
before he knows he cannot come in con- 
tact with moving machinery without being 
harmed. But a wire carrying a current of 
electricity is different, and because of this 
difference the owner is charged with some 
duty to protect children whom he knows 
or has reason to suspect are likely to be in 
peril, although they may in fact be tres- 
passing on his property. Annotations: 17 
A. L. R. 853, 41 A. L. R. 1344, 49 A. L. R. 
1057, 100 A. L. R. 643. However, some 
courts have declared that a general rule is 
impracticable in cases where an infant is 
injured by contact with electric wires or 
apparatus on the premises of an electric 
company, and that questions of negligence 
and/or contributory negligence depend upon 
the facts of the particular case. Parsons 


v. Appalachian Electric Power Company, 176 
S. E. 862 (W. Va., 1934). 


Attractive Nuisances 


The attractive nuisance doctrine frequently 
invoked is in regard to injuries to children 
arising out of the operations of power com- 
panies. The mere maintenance of electric 
wires, it seems, does not constitute an at- 
tractive nuisance; and unless something in 
the immediate surroundings of the wires 
has that character, liability should not be 
cast under the principles of that doctrine. 
18 American Jurisprudence 468; Annota- 
tions: 17 A. L. R. 853, 41 A. L. R. 1344, 49 
A. L. R. 1057, 100 A. L. R. 643, 36 A. L. R. 
181, 39 A. L. R. 490, 45 A. L. R. 991, 53 
A. L. R. 1353, 60 A. L. R. 1452. 

Application of the doctrine has been re- 
fused when the company is not responsible 
for the existence of the features which con- 
stitute the attraction. Liability in such cases 
should be denied where the accident could 
not be reasonably anticipated. 18 American 
Jurisprudence 469. 


Poles 


Ordinary poles used to support wires are 
not in and of themselves attractive nuisances. 


Cases have arisen, however, to indicate that 
poles lying upon the ground may be stacked 
in such a manner as to make their attrac- 
tiveness a question for the jury. 36 A. L. R. 
224, 39 A. L. R. 490, 45 A. L. R. 992, 53 
A. L. R. 1354, 60 A. L. R. 1452. While some 
courts have considered a tower used to 
support a transmission line an attractive 
nuisance, the cases seem to include some 
or all of these elements—access, knowledge 
on the part of the company, and apparent 
security of the apparatus attended with a 
high degree of danger. Properly maintained 
guy wires do not fall within the doctrine; 
improper maintenance, of course, may have 
adverse effect without consideration of the 
doctrine. 

Even in jurisdictions where the doctrine 
has been accepted, opinions denying its ap- 
plication in particlar fact situations have 
stated that it should be limited. The doc- 
trine is said to be one which should be 
applied very cautiously, and only when the 
facts come strictly and fully within the rule. 


45 C. J. 784. 


Children of Tender Years 


The doctrine applies only to children of 
tender years who are incapable of exercising 
proper care for their own protection or to 
those on the border line between the irre- 
sponsibility of childhood and the responsi- 
bility of adults—only to those who are not 
sufficiently mature and discreet to have legal 
capacity to assume risk. It does not apply to 
those who, knowing the hazard, assume the 
risk. Schulte v. Willow River Power Com- 
pany [3 CCH Necticence Cases 595], 290 
N. W. 629 (Wis., 1940) (doctrine rejected 
where sixteen-year-old boy was electrocuted 
on bridge). In nearly every instance of its 
application, the child injured was less than 
ten years of age. Ibid. The cases indicate 
that the doctrine does not extend to children 
over fourteen years old. 


Must the “Nuisance’’ Attract? 


It is held by some courts that to invoke 
the doctrine, the attractive condition must 
have been so situated as to entice the child 
onto the premises; it is not sufficient that he 
was attracted after he had become a tres- 
passer. See Ohler v. Trinity Portland Cement 
Company [10 CCH NEGLIGENCE CAsEs 839], 
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181 S. W. (2d) 120 (Tex. Civ. App., 1944), 
where the doctrine was rejected because a 
boy was lured onto the premises by a kite 
lodged in a transformer rack. The doctrine 
of attractive nuisance has been considered in 
the following recent cases: Deffland v. Spo- 
kane Portland Cement Company [14 CCH 
NEGLIGENCE Cases 330], 176 P. (2d) 311 
(Wash., 1947) (pigeons and wires); Hol- 
brook Light & Power Company v. Gordon [10 
CCH NEc.iicence Cases 823], 148 P. (2d) 
360 (Ariz., 1944) (hum of transformer and 
ladder within seven-foot posted enclosure); 
Deaton’s Adm. v. Kentucky & West Virginia 
Power Company [7 CCH NEGLIGENCE CASES 
694], 164 S. W. (2d) 468 (Ky., 1942) (lad- 
der-like tower located beside pathway without 
any precaution); Holland v. Wisconsin-Michi- 
gan Power Company [5 CCH NEGLIGENCE 
Cases 542], 296 N. W. 833 (Mich., 1941) 
(unenclosed storage yard, pile of poles); 
Mayes v. West Texas Utilities Company 
[5 CCH NEGLIGENCE Cases 633], 148 S. W. 
(2d) 950 (Tex. Civ. App., 1941) (trans- 
mission tower in open field two miles 
from town); Wise v. Southern Indiana Gas 
& Electric Company [6 CCH NEGLIGENCE 
Cases 98], 34 N. E. (2d) 975 (Ind., 1941) 
(uninsulated wire on bridge); Frederick’s 
Adm. v. Kentucky Utilities Company (1 CCH 
NEGLIGENCE CAsEs 103], 122 S. W. (2d) 1000 
(Ky., 1938) (high power transmission line). 
The attractive nuisance doctrine is rec- 
ognized in the following jurisdictions: 
United States, Alabama, Arkansas, Califor- 
nia, Colorado, Delaware, District of Colum- 
bia, Florida, Georgia, Idaho, Illinois, Indiana, 
lowa, Kansas, Kentucky, Louisiana, Mary- 
land, Minnesota, Mississippi, Missouri, Mon- 
tana, Nebraska, North Carolina, Oklahoma, 
Oregon, South Carolina, South Dakota, 
Tennessee, Texas, Utah, Washington, Wis- 
consin. 45 C. J. 758; 36 A. L. R. 66, et seq. 
The doctrine is rejected in the following 
jurisdictions: Connecticut, Maine, Massa- 
chusetts, Michigan, New Hampshire, New 
Jersey, New York, Ohio, Pennsylvania, 
Rhode Island, Vermont, Virginia, West Vir- 
ginia. 45 C. J. 758; 36 A. L. R. 66, et seq. 


Causes of Injury 


Breach of the power company’s duty to 
exercise proper care for the prevention of 
personal injuries occasions its greatest field 


of litigation. 18 American Jurisprudence 


471. 


Insulation 


It would hardly seem necessary to point 
out the need for careful and proper insula- 
tion of wires and appliances where there is a 
reasonable likelihood of human contact. The 
duty to insulate has its limits, however, and 
does not extend to the entire system or to 
parts of the line where, by virtue of loca- 
tion, there is no reasonable probability of 
contact. Generally, the wires must be either 
insulated or placed beyond the danger line 
of contact with persons going where they 
may reasonably be expected to go. There- 
fore, wires properly suspended on poles or 
towers above the ground need not be insu- 
lated as there is no probability of contact. 
While the maintenance of electric wires should 
not be burdened with excessive liabilities, 
the failure to insulate where it is required 
will not be excused by the fact that it is ex- 
pensive, or by proof of negligent custom 
elsewhere. However, the fact that the meth- 
ods of insulation suggested involve a large 
expense, is an evidentiary matter to be con- 
sidered in determining whether the company 
exercised due care, under all the circum- 
stances of the case, in not insulating its 
wires. Where insulation is not feasible, the 
exercise of the alternative duty to locate the 
wires in such manner as to avoid probable 
contacts fulfills the obligation imposed by 
law. In many jurisdictions certain height 
limits above which insulation will not be 
required are prescribed by ordinance or 
statute. 29 C. J. S. 589; 18 American Juris- 
prudence 485, et seqg.; Annotation: 14 A. L.R. 
1024, 56 A. L. R. 1021; Lozano v. Pacific Gas 
& Electric Company, supra; Polk v. City of 
Los Angeles, 159 Pac. (2d) 931 (Calif., 1944) ; 
Littleton v, Alabama Power Company, 243 Ala. 
491, 10 So. (2d) 757 (Ala. 1942.) 


Broken or Sagging Wires 


The duty to guard against broken or sag- 
ging wires requires the exercise of the ut- 
most care and prudence consistent with the 
practical operation of the company. Reason- 
able precautions must be used to discover 
breaks and repairs must be diligently made. 
The power company may be without fault 
with respect to the cause of the break but 
negligent in allowing the line to remain un- 
repaired, provided it has notice of the con- 
dition. A reasonable time after discovery 
of the condition is allowed for its repair if 
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the company has observed proper methods 
of ascertainment. A reasonable time can be 
determined only upon the facts of the case. 
Emergency situations, such as “hot” wires 
down across a street or public highway, call 
for speedy action, such as instantaneously 
cutting off the power. 29 C. J. S. 591; 18 
American Jurisprudence 489. 


Sagging wires may result in injury from 
shock, or from tripping or falling over or 
driving into the wire. Where this situation 
is caused by the company’s negligence, it 
will be held liable. Annotation: 84 A. L. R. 
690. A frequent element in such cases is the 
injured party’s contributory negligence. It 
is generally considered a question for the 
jury. It will be remembered that at this 
stage in man’s experience with things elec- 
trical, persons of ordinary intelligence are 
presumed to be cognizant of the inherently 
dangerous properties of electric power lines. 
Therefore, it is reiterated, where a person 
voluntarily comes in contact with, or ap- 
proaches nearer than a reasonably prudent 
person would approach, a wire or other 
thing which he knows, or which a person of 
ordinary knowledge and experience has rea- 
son to believe, is sufficiently charged with 
electricity to be dangerous, and consequently 
is shocked and injured, it ought to be as- 
sumed as a matter of law that his own neg- 
ligence contributed to the act. Potomac 
Edison Company v. State, supra. To avoid a 
finding of contributory negligence under 
such circumstances, it would seem, the in- 
jured party must affirmatively allege and 
prove his ignorance of the danger involved 
in either touching or coming in close prox- 
imity with the electric line. Cloud v. Hous- 
ton Lighting & Power Company [14 CCH 
NEGLIGENCE Cases 413], 199 S. W. (2d) 260 
(Tex. Civ. App., 1947) (close proximity- 
arcing). 


Contact Between Wires 
or Conductors 


Due care requires the power company to 
place and maintain its wires or conductors 
with reference to similar conducting agen- 
cies in such manner that dangerous contact 
is not probable. Ordinarily, the power com- 
pany will be deemed liable where its wire 
charges that of another company unless the 
contact is the result of an act of God or the 


negligence of the injured party. The com- 
mon situation is injury resulting from high- 
voltage current passing to secondary or 
telephone wires intended only for low-volt- 
age current. Insulation, guards and similar 
safety devices are the usual precautions. 
Electric power and telephone wires are 
usually suspended on separate poles but 
often in close proximity. Maintenance ob- 
viously requires that employees climb the 
poles. Failure to insulate electrical wires 
or to take other necessary safeguards has 
resulted in the power company’s liability 
for injuries received by telephone company 
employees in the course of their employment. 
The owner of wires first erected is under no 
duty to remove them to a safe distance on 
the subsequent erection of wires in danger- 
ous proximity by another company, but 
acquiescence therein will require the use of 
due care to ensure the safety of those ex- 
posed to contact with its wires. 18 Ameri- 
can Jurisprudence 493, et seg.; 29 C. J. S. 593. 


It has been held that where one company 
negligently allows its wire to sag and come 
in contact with the wire of another company, 
so that an electrical current is diverted from 
one to the other and injures a person coming 
in contact with the latter, both companies 
may be liable—the one company for allow- 
ing its wire to sag, and the other for failing 
to guard against such contact. 84 A. L. R. 


705. 


Inspection 


The power company must be diligent in 
the discovery of breaks or other dangerous 
conditions in its wires. Periodic inspection 
and upkeep forms a necessary part of the 
system. The purpose of inspection is to 
discover the need of repair and by repairs 
to prevent injury to persons and damage to 
property. It is not to be supposed, however, 
that the law goes so far as to require the 
company to be at all times aware of the 
exact condition of its wires or appliances; 
nor is such an inspection required as will 
absolutely forestall all injury. The exercise 
of due care in general warrants such reason- 
able inspection as will preserve insulation 
or detect defects. Individual factors must 
be considered in connection with the reason- 
ableness of the inspection—e. g., location, 
condition and nature of danger. 29 C. J. S. 
595, et seq.; 18 American Jurisprudence 496. 
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Where defects occur without the negli- 
gence of the power company, liability is 
predicated upon knowledge unless the cir- 
cumstances are such as to reasonably charge 
the company with knowledge. While a power 
company is charged with the extent of dan- 
ger where defects exist, it is ordinarily 
allowed a reasonable time, depending upon 
the situation, to learn of such defects. Fail- 
ure to take appropriate steps to remedy re- 
ported defects is negligence, and the length 
of time the defect has existed may charge 
the company with knowledge of it. Notice 
to an employee in the course of business will 
bind the company. [bid. 

Notice becomes immaterial only where the 
defect or danger therefrom is a result of the 
company’s negligence. 


Violation of Ordinance 
or Statute 


The power company, of course, must ob- 
serve valid state and municipal regulations 
in conducting its business. A violation con- 
stitutes negligence per se, but an action for 
damages for a personal injury founded on a 
violation of the ordinance or statute will fail 
unless the violation is established as the 
proximate cause of the injury. Alpine Tele- 
phone Corporation v. McCall, 143 Tex. 335, 
184 S. W. (2d) 830 (1945) (city ordinance 
regulating placement of telephone poles). 
Compliance with a statute or ordinance does 
not necessarily absolve an electric company 
of negligence. One may act in strict con- 
formity with the terms of an enactment and 
yet not exercise the amount of care required 
under the circumstances (since the duty of 
care may exist separate and apart from stat- 
ute). Lozano v, Pacific Gas & Electric Com- 
pany, supra. 

Excuses that the regulations have never 
been enforced, that electric companies gen- 
erally disregard them, that by the opinion 
of experts the requirement is unwise, or that 
the prescribed protection would be lacking 
in efficiency, or unnecessary, have been held 
of no avail. 29 C. J. S. 597. Cf. 134A. L. R. 
530. 


Proximate Cause 


It has already been noted that the power 
company’s negligence must have been the 


proximate cause of the damage or injury for 
which recovery is sought. The proximate 
cause of an injury which results from elec- 
tricity is generally defined as in other neg- 
ligence cases. It will be recalled that the 
negligence of the electric company cannot 
be said to be the proximate cause of an in- 
jury unless, under all the circumstances, the 
injury might reasonably have been foreseen 
by a person of ordinary intelligence and pru- 
dence. Whether or not particular acts or 
omissions of power companies constitute 
proximate cause, is generally a question of 
fact for the jury, and is therefore determined 
by the circumstances of each case. Cono- 
wingo Power Company v. State [5 CCH Nec- 
LIGENCE CASES 1134], 120 F. (2d) 870 (CCA- 
4, 1941). It is not the purpose of this article 
to delve into the niceties of the law of 
proximate cause. Suffice it to say that the 
power company is not liable where the in- 
jury is caused by an intervening efficient 
act of a third person, or by an act of God. 
See the interesting discussion of proximate 
cause with reference to electrical accidents 
in Merlo v. Public Service Company of North- 
ern Illinois [8 CCH NEGLIGENCE CasEs 298, 
305], 45 N. E. (2d) 665, 677 (Ill. App., 1942). 


Concurring Causes 


Where several causes produce an injury 
and each is an efficient cause without which 
the injury could not have occurred, the in- 
jury may be attributed to any or all of such 
causes. Oklahoma Gas. & Electric Company 
v. Butler [7 CCH NEGLIGENCE CAsEs 492], 
124 P. (2d) 397 (Okla., 1942); Hannah v. 
Gulf Power Company [7 CCH NEGLIGENCE 
Cases 876], 128 F. (2d) 930 (CCA-5, 1942) 
(concurrent proximately contributing causes). 
Where there are concurrent contributing 
causes, the release of one joint tortfeasor 
releases the other. Latham, Jr. v. Des Moines 
Electric Light Company [8 CCH NEGLIGENCE 
Cases 476], 6 N. W. (2d) 853 (Ia., 1942). 


When the circumstances attending the in- 
jury show no real cause but leave it to mere 
conjecture or guess whether it was the neg- 
ligence of the power company or the fault 
of the plaintiff or an unaccountable accident, 
there is a failure of proof. Kentucky Utilt- 
ties Company v. Guyn’s Adm’r [2 CCH NE«- 
LIGENCE CASES 1028], 280 Ky. 558, 133 S. W. 
(2d) 929 (Ky., 1939). 
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Joint Liability 


The failure of an electric light and power 
company to meet the well-defined obligations 
herein discussed renders it liable for loss or 
injury. But, as noted above, joint liability 
frequently results in cases of injury arising 
out of sagging and intersecting wires. 


Subject to certain qualifications, however, 
such as knowledge of defects in wiring or 
appliances through which electricity is trans- 
mitted and the duty of making proper con- 
nections with the wires or appliances of the 
consumer, the rule is that where the com- 
pany generating electric current does not 
own, control or maintain the wires or appli- 
ances over which its current is transmitted 
to a consumer, it is not liable for injury to 
the persons or property of the consumer who 
owns, controls, or maintains such wires or 
appliances. 134 A. L. R. 507, 508, and cases 
there cited. 


While there are decisions to the contrary, 
this rule has, by the overwhelming weight 
of authority, been held applicable in the case 
of injuries to third persons or trespassers 
so as to preclude recovery where the wires 
or appliances causing the injuries were not 
controlled by defendant, a company merely 
furnishing the electricity to such wires or 
appliances. 134 A. L. R. 511. 


Generators and Distributors 


Similarly, a generating company which 
merely sells electric current to a distributing 
company which, in turn, distributes the cur- 
rent to its own patrons, the generating com- 
pany having no control over the wires and 
appliances of the distributing company, is 
not liable for injuries or damage resulting 
from the condition of such wires and ap- 
pliances. 134 A. L. R. 515. 


Both as to the consumer and persons other 
than the consumer who may be damaged by 
reason of the condition of wires and ap- 
pliances controlled and maintained by the 
consumer, it follows, as a natural corollary, 
that where the company is employed only 
to deliver the current by connection with 
wiring already made by the owner of the 
Property, its responsibility ends when the 
conection is properly made under proper 
conditions and the current is delivered in a 
manner which will protect both life and 
Property. 134 A. L. R. 517. 


Although there is some authority to the 
contrary, the great weight of authority is 
to the effect that where a company merely 
furnishes electric power for use in a system 
of poles, wires or appliances owned and 
controlled by the purchaser of the power, 
the company supplying the power is not 
under any obligation to inspect the poles, 
wires or appliances before supplying the 
current or under any duty of continuing in- 
spection while the current is being supplied. 
134 A. L. R. 517, 518. 

It has been held in a number of cases, 
and intimated in a number of ‘others, that 
if a company supplying electric current 
knows of the defective condition of wiring 
and appliances maintained by the consumer 
but continues to furnish current, it will be 
liable for injury or damages occurring as a 
result of such defect. 134 A. L. R. 526. 


Res Ipsa Loquitur 


The courts have held that the doctrine 
of res tpsa loquitur cannot be invoked against 
the company supplying the electricity to a 
consumer if the company has no control over 
the wires and appliances by which and to 
which the electricity is transmitted. The 
doctrine rests upon the assumption that the 
thing which causes the injury is under 
the exclusive management of the defendant, 
and the evidence of the true cause of the 
accident is accessible to the defendant and 
inaccessible to the person injured. Annota- 
tion, 134 A. L. R. 507, 529, et seq.; Delaney 
v. Town of Etowah and Utility Department 
Town of Etowah [11 CCH Neciicence Cases 
775], 187 S. W. (2d) 531 (Tenn., 1945), 
aff'd [12 CCH NEGLIGENCE Cases 176]; 
Moseley v. Garden City Irrigation Power Com- 
pany [11 CCH NEGLIGENCE CAses 430], 152 
P. (2d) 799 (Kan., 1944) (power company’s 
responsibility whether it owns or not so 
long as it exercises control); Milligan v. 
Georgia Power Company [8 CCH NEGLIGENCE 
Cases 157], 22 S. E. (2d) 662 (Ga., 1942); 
Baker’s Admx. v. Kentucky and West Virginia 
Power Company [7 CCH NEGLIGENCE Cases 
360], 290 Ky. 38, 160 S. W. (2d) 360 (Ky., 
1942); Oesterreich v. Claas [5 CCH NeEctt- 
GENCE CASEs 25], 295 N. W. 766 (Wis., 1941); 
Irelan-Yuba Gold Quartz Mining Company v. 
Pacific Gas & Electric Co. [1 CCH Nectt- 
GENCE Cases 525], 105 P. (2d) 616 (Calif., 
1940), aff'd in part [6 CCH NEGLIGENCE 
Cases 379] 116 P. (2d) 611. 
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Contributory Negligence 


As a general rule, contributory negligence 
on the part of a plaintiff in an action for 
injury against an electric company precludes 
any recovery, except in instances where the 
company’s conduct was willful, wanton or 
reckless. Where it becomes an issue, the 
elements and facts necessary td create it 
are the same for electrical injuries as for 
accidents produced by other agencies, and 
the usual rule applies that notwithstanding 
the negligence of the power company, if the 
injured pefson was guilty of. negligence 
proximately contributing to the injury, there 
can be no recovery. The result is the same 
whether the plaintiff’s negligence is the sole 
proximate cause of his injury or a contribut- 
ing cause. 29 C. J. S. 605, et seq.; 18 
American Jurisprudence 471, et seq. 


Ordinarily the existence of contributory 
negligence is a question for the jury. Cono- 
wingo Power Company v. State, supra. But 
where the circumstances of the case are such 
that the standard of duty is fixed and the 
measure of duty defined by law, or where 
the facts are undisputed and but one reason- 
able conclusion can be drawn, it has been 
held to be a matter of law. Richardson v. 
Pacific Power & Light Company [6 CCH 
NEGLIGENCE Cases 949], 118 P. (2d) 985 
(Wash., 1941). And, as considered supra, 
contributory negligence will be assumed as 
a matter of law when, in light of the knowl- 
edge of electricity’s dangerous qualities as- 
sumed common to all persons of normal 
intelligence and experience, there is a volun- 
tary contact with or approach to a wire 
with knowledge or reason to believe that it 
is sufficiently charged with electricity to be 
dangerous. Potomac Edison Company v. 
State, supra. 


In general, it may be said that the law 
imposes upon a person sui juris the obliga- 
tion to use ordinary care for his own pro- 
tection, and the degree of such care should 
be commensurate with the danger to be 
avoided. Thus, notice of a dangerous con- 
dition in a wire or other appliance imposes 
a duty to avoid contact. Even suspicion 
should induce a reasonable person to avoid, 
if possible, any contact or undue proximity. 
See Gullett v. Arkansas Power & Light Com- 
pany [11 CCH NeEG.icence Cases 915], 184 
S. W. (2d) 819 (Ark., 1945). It is stated 
that one who voluntarily assumes a position 


of danger, the hazards of which he under- 
stands and appreciates, cannot recover for 
an injury from a risk incident to the position 
although the risk is greater than he antici- 
pated or the hazard greater than he ap- 
preciated. 18 American Jurisprudence 472. 
Similarly, where a person assumes a posi- 
tion of danger when there is another safe 
place to which he may go, and by reason 
of his position is injured, there can be no 
recovery since his position was a contribut- 
ing cause. Dezelan v. Duquesne Light Com- 
pany [1 CCH NEGLIGENCE Cases 808], 5 Atl. 
(2d) 552 (Pa. 1939). 


It seems that it is not necessarily negli- 
gent to attempt to remove a dangerous wire 
or other appliance from a highway—W olfinger 
v. Shaw [4 CCH NEGLicENcE Cases 147], 292 
N. W. 731 (Neb., 1940)—provided the Good 
Samaritan acts in a careful and prudent 
manner. The authorities, however, are not 
in harmony on the right to remove poles, 
wires, etc., from the highway. Even courts 
allowing such foolhardy acts recognize that 
the question of emergency and correspond- 
ing necessity is involved. This element in 
itself may often result in the anomalous 
situation of the Wolfinger case, wherein the 
plaintiff sought to justify the necessity for 
his action because of the emergency, but 
then insisted, in order to avoid being charged 
with knowledge of the danger involved, that 
he did not know the lines were energized. 

In some jurisdictions an employee’s dis- 
obedience of reasonable rules or orders of 
his employer may constitute such negligence 
as will preclude recovery. Richardson v. 


Pacific Power & Light Company, supra. 


Assumption of Risk 


The assumed risk doctrine is generally 
applied only in cases of contractual relation- 
ship between employee and employer. The 
test is not one of due care, but rather whether 
the dangerous condition was known or plainly 
apparent to a person of like experience and 


The doctrine has no applica- 
tion to customers. 29 C. J. S. 610; 18 
American Jurisprudence 476; Lozano ¥. 
Pacific Gas & Electric Company, supra. 


Children too young to understand and ap- 
preciate perils which threaten their safety 
are not charged with contributory negligence 
in the same manner as adults. The standard 
of conduct of a child is measured by the 


intelligence. 
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care ordinarily exercised by children of the 
same age, Capacity, discretion, knowledge 
and experience under similar circumstances. 
Consequently, the law ordinarily does not 
presume that immature children are cog- 
nizant of the dangers of electrical contact. 
For an enlightening discussion, see Cook v. 
Louisiana Public Utilities Company [11 CCH 
NEGLIGENCE CASES 282], 19 So. (2d) 297 (La., 
1944); Ledet v. Lockport Light & Power 
Company, supra. 


“Rescue Doctrine” 


One who sees a person in imminent and 
serious peril through the negligence of an- 
other cannot be charged with contributory 
negligence, as a matter of law, in risking 
his own life or serious injury, in attempting 
to effect a rescue, provided the attempt is 
not rashly or recklessly made. Annotation: 
we A. LR. IG 


Many cases have recognized the humani- 
tarian basis of the “rescue doctrine”, and 
many have gone to some length in pointing 
out that in order to invoke that doctrine 
successfully and establish freedom from con- 
tributory negligence as a matter of law, it is 
necessary for the rescuer to show only that 
he acted as a reasonably prudent person 
would have acted under the same or similar 
circumstances. The law itself makes allow- 
ances, within the scope of operation of that 
standard, for the human instinct which 
prompts people to attempt to aid others in 
danger, and itself widens the permissible 
margin of errors in judgment and immunity 
from mistakes, requiring a showing of prac- 
tical certainty of death or injury in order 
to render a rescuer guilty of contributory 
negligence as a matter of law. Accord: 
American Law Institute, Restatement, Torts, 
Volume 2, Section 472. It is not contributory 
negligence for a plaintiff to expose himself 
to danger in a reasonable effort to save a 
third person from harm. In comment (a), 
it is said: 

_ “Whether a plaintiff is acting reasonably 
in exposing himself to a particular risk in 
order to protect a third person from harm 
depends upon the comparison between the 
extent of the risk, and the gain to be realized 
by encountering it, which includes two 
things: first, the likelihood that the rescue 
will be successful, and second, the gravity of 
the peril in which the third person has been 


ovennraannvnvnnsvinviit 


placed. It may be reasonable for a plaintiff 
to take a very considerable risk in order to 
save a human life. However, the risk of an 
attempted rescue may be so great, or the chance 
of its success so slight as to make it unreason- 
able to attempt it even though a human life 
is at stake.” (Italics added.) 


See Arnold v. Northern States Power Com- 
pany, 209 Minn. 551, 297 N. W. 182 (1941) 
(“rescue” theory applied); Schultz v. Dallas 
Power & Light Company [5 CCH NEGLIGENCE 
Cases 757], 147 S. W. (2d) 914 (Tex. Civ. 
App., 1940) (“rescue” theory rejected where 
plaintiff's actions were rash and reckless). 


In different jurisdictions conflicting doc- 
trines prevail as to the burden of proof of 
contributory negligence. In some, as a de- 
fense, the burden is on the defendant; in 
others, the burden of negativing contribu- 
tory negligence is on the plaintiff as part of 
proof of his cause of action. See 29 C. J. S. 
629. 


Pleading and Evidence 


The rules of pleading and evidence, in- 
cluding presumptions and burdens of proof, 
are, of course, varied in particular jurisdic- 
tions. Since the liability of an electric com- 
pany is not that of an insurer but is based 
on its negligence proximately causing the 
injury, the usual rules of actions for negli- 
gent injuries apply. 

Such actions against electric companies, 
however, do afford frequent opportunity for 
the application of the doctrine of res ipsa 
loquitur. Under that doctrine, where in- 
juries are sustained from electricity or 
electrical equipment under the exclusive 
management and control of the power com- 
pany, and the accident is such as ordinarily 
would not have happened if due care had 
been used, arises a rebuttable presumption 
that the power company was negligent, 
which is sufficient, upon proof of the neces- 
sary elements, to establish a prima facie 
case. The specific conditions ordinarily 
required for the application of the doctrine 
must be present before it will be applied in 
electricity cases. 

It is argued that the exceedingly danger- 
ous character of live electric wires lends 
force to the application of this doctrine to 
electrical accidents and that unless the rule 
is applied, liability for the resulting injury 
will be escaped in many instances. Further, 
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it is within the power of electric companies 
at all times to show whether they have ex- 
ercised due care in their operations, while 
in many cases it would be almost impossible 
for the person injured to prove an actionable 
failure of duty. 18 American Jurisprudence 
506. However, as pointed out by Penn- 
sylvania courts, the doctrine is in derogation 
of the general principle underlying the law 
of negligence that the negligence charged 
must be established by the evidence, and its 
application should, therefore, be _ strictly 
limit) d. Norris v. Philadelphia Electric Co. 
{1 CCH Nec ticence Cases 675], 334 Pa. 161, 
5 Atl. (2d) 114 (Pa., 1939); Clark v. Penn- 
sylvania Power & Light Company [2 CCH 
NEGLIGENCE CASEs 117], 6 Atl. (2d) 892, 14 
Northumber Law Journal 29 (Pa., 1939). 

The same conflict among the authorities, 
as to the effect of a plaintiff’s pleading specific 
acts of negligence upon his right to rely 
on or invoke the doctrine of res ipsa loquitur, 
appears in electricity cases as in other ac- 
tions of this type. 

In some jurisdictions the doctrine does not 
require the company to establish its free- 
dom from negligence by the preponderance 
of the evidence, but calls upon it in the first 
instance merely to produce some evidence 
tending to relieve it from the charge of negli- 
gence, leaving the burden as to that issue 
upon the plaintiff. Humphrey v. Twin State 
Gas & Electric Company, 100 Vt. 414, 139 
Atl. 440, 56 A. L. R. 1011. Contra: Norris 
v. Philadelphia Electric Co., supra (doctrine 
places burden on defendant to establish by 
a preponderance of the evidence that the 
accident occurred notwithstanding his exer- 
cise of care). Most jurisdictions hold that 
the presumption arising from the res tpsa 
loquitur doctrine constitutes evidence suff- 
cient to take the case to the jury even though 
the defendant introduces evidence which, if 
true, would be sufficient to rebut the pre- 


sumption of negligence. 38 American Juris- 
prudence 1062. Contra: Stephens v. Virginia 
Electric & Power Co. [12 CCH NEG IcENce 
Cases 346], 184 Va. 94, 34 S. E. (2d) 374 
(Va. 1945) (presumption entirely overcome 
when refuted by sufficient evidence). Cf. 95 
A. L. R. 888; 29 C. J. S. et seg.; 18 American 
Jurisprudence 505, et seq.; 38 American 
Jurisprudence 989, et seq. 


Conclusion 


In retrospect, it can be said that the power 
company’s liability is by no means insignif- 
icant. The few restrictions placed on it in 
legal theory may seem harsh to the in- 
dividual after the suffering and grief at- 
tendant upon an electrical injury, but as 
matters of policy they are wholly justified. 
The public character of the service rendered 
is evidenced by the very nature of the busi- 
ness, its creation and regulation. Private 
utilities of course, operate for a profit, but 
that is no reason to extend their liability— 
The same dangers and resulting accidents 
prevail where the utility is owned by a 
municipality—for economic liability for per- 
sonal injuries is but an incident to public 
utility operation, and the expense must be 
spread throughout the system. If our laws 
are enforced to make the power utility a 
virtual insurer of the public’s safety, the 
public must bear indirectly this added economic 
burden of providing electrical service. Since 
the public enjoys the benefits of electricity, 
it should share a portion of the respon- 
sibility. If the courts uniformly observe the 
legal restrictions upon the power utility’s 
liability, the public at large will not be 
saddled with the expense of the reckless acts 
of individuals. It is submitted that this 
would be a far more equitable distribution of 
the economic burden. {The End] 


————}$§ gc ————____— 


Fire-Fighting Planes 


The Army Air Force will attempt to discover if their accuracy and effective- 
ness with water bombs is a match for their ability with destructive weapons. 


They will work in conjunction with the Forest Service in Montana. 


A fire will 


be set in a forest preserve and a B-29 will attack it with eight water bombs. 
Parachuting forest service men will attack the fire from other planes. 
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By HYMAN A. PRESSMAN 
Member of the Baltimore, Maryland Bar 


\ OTORISTS look for the return of the 


good old days when they could ob- 
tain immediate delivery of a new automobile 
at a reasonable price with the free choice 
of make, model, color, etc. They remember 
how the dealers vied with each other in 
offering inducements to prospective pur- 
chasers. The trade-in allowance on a used 
automobile was higher than the amount the 
dealer obtained for it on resale. Some sales- 
men even offered a day’s trial of new 
automobile without any obligation to pur- 
chase it. 


In deep contrast is the present-day situa- 
tion, with eighteen-month-old orders un- 
filled, unconscionably low trade-in allowances, 
the required purchase of unwanted acces- 
sories and the sale of new cars by used car 
dealers at enormous premiums. 


Most new car dealers profess innocence, 
and state that they deplore the “minority” 
of auto men who threaten major damage to 
the entire industry. Can not any dealer 
easily prove his freedom from guilt by post- 
ing the names and dates of his orders and 
deliveries on his front windows? This would 
indicate, if he is truly guiltless, that he has 


filled the orders in proper turn, and at the 
same time would oblige his customers who 
would like to know where they stand on his 
list. Of course, the public is somewhat to 
blame for the unfortunate situation. The 
willingness of some people to pay exorbi- 
tant prices in order to obtain new cars out 
of turn has been too great a temptation for 
the unscrupulous, 


Without further laboring the question of 
who is responsible, what are the legal rights 
of a prospective purchaser? For example, 
must a person who has placed an order 
eighteen months ago ride around in his 1936 
model while others obtain new automobiles 
from the very same dealer without previous 
orders? Must he wait until the dealer is 
ready to sell him an automobile, or can he 
invoke the aid of a court of law to force the 
dealer to deliver? 


Thirteen Deliveries Obtained 


Although many people, some delinquent 
in placing orders, other not, are still de- 
pending on ancient-model automobiles for 
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transportation, in some instances courts 
have given relief to new purchasers. Six 
cases were argued before three separate 
judges of the Supreme Bench of Baltimore, 
who ruled that the purchasers were entitled 
to specific performance and injunction. In 
other cases, delivery was obtained before 
the cases reached the hearing stage, or mere- 
ly upon threat to file suit. The following 
six cases went to trial: 


In the Second Circuit Court at Baltimore, 
heard by the Honorable Judge Michael J. 
Manley on October 11, 1946: 

Glassman v. Baltimore Motors Corporation, 
Docket 55A, Folio 738; Roffman v. General 
Pontiac Corporation, Docket 55A, Folio 684; 
Schiff v. Baltimore Motors Corporation, 
Docket 55A, Folio 738. 

In the Circuit Court at Baltimore City, 
heard by the Honorable Judge Emory H. 
Niles on November 19, 1946: 

Janet v. Oriole Pontiac Company, Docket 
86A, Folio 557; Schenk v. Oriole Pontiac 
Company, Docket 86A, Folio 557. 

In the Circuit Court of Baltimore City, 
heard by the Honorable Judge John T. 
Tucker on May 26, 1947: 

Bloom v. Chesapeake Cadillac Company, 
Docket 87A, Folio 182. 


The Court Held 


An opinion of the court was rendered in 
the two cases tried before Judge Niles, as 
follows: 


“These are two cases of specific per- 
formance brought by Irvin H. Janet, in the 
first case, and Nathan Schenk, in the second 
case, against the Oriole Pontiac Company. 

“In the case of Janet the complainant al- 
leges that the Oriole Pontiac Company, Inc., 
agreed to sell him one new 1946 Model 
Pontiac Coupe-Sedan at and for the pre- 
vailing retail price of said model on the date 
of delivery, and that the defendant agreed 
to deliver the automobile ‘after prior orders 
were filled and before any such automobiles 
would be delivered to any person or corpo- 
ration which had placed an order with the 
defendant subsequent to the aforesaid con- 
tract’. 

“In the case of Schenk substantially the 
same allegation is made except that the type 
of automobile is not so clearly described. 


In that case the contract reads he was ‘to 
sell one new 1946 Pontiac automobile’. 
Counsel, in argument, states that complain- 
ant is ready to take any model 1946 Pon- 
tiac automobile in fulfillment of the contract, 

“The bill of complaint in each case has 
been demurred to on the ground that the 
contract is indefinite, and that the chattel 
referred to is not unique or unusual, and 
that specific performance ought not to be 
granted under settled doctrines of this Court, 
The law which has been cited is Miller on 
Equity, Section 665, which in respect of 
contracts for chattels says: ‘There are many 
exceptions to the general rule, but the Court 
will not decree specific performance of a 
contract for the sale of goods.’ He says 
in a case where it would be impossible for a 
court of law to give adequate damages spe- 
cific performance may be decreed, and 
whenever a party cannot have at law a full 
and satisfactory remedy at law the court of 
equity will grant relief. The rest of the sec- 
tion elaborates those statements. 

“The complainant also cites the Ameri- 
can Law Institute Restatement of Contracts, 
Volume 2, page 673, which states in general 
that in order to be specifically enforced the 
court must be able to ascertain the duty of 
each party with reasonable certainty. In the 
present case in the Janet case there is no 
question but that the thing is ascertained or 
ascertainable. It is fully described as a 
1946 Model Pontiac Coupe Sedan. In the 
Schenk case it seems to me that the descrip- 
tion is enough, since any 1946 Pontiac au- 
tomobile will comply with the description. 
The price is also ascertained—prevailing re- 
tail price—and the fact that this is to be in 
the future is ascertainable by reference to 
the records of the defendant. It seems to 
me that certainly the last two of those mat- 
ters are covered by the decision of the Court 
of Appeals in the case of Eastern Rolling 
Mills v. Michlovitz, 157 Md. 65, and that the 
terms of Article 83, section 86, apply to the 
transactions under consideration here. That 
section says that when the seller has broken 
a contract to deliver specific or ascertainable 
goods a court of equity may direct that the 
contract be performed specifically. With 
respect to future goods, the Court of Ap- 
peals in the Eastern Rolling Mill case held 
that the future goods under consideration 
in that case did come within that descrip- 
tion. 
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“Now it seems to me that these cases are 
such as should appeal to a court of equity. 
It may be that a Pontiac automobile is not 
unique, It is alleged that it is difficult to 
get, and it is alleged that it is impossible to 
purchase a new automobile unless the pur- 
chaser is willing to become a party to ille- 
gal black market operations by making 
illegal payments of large sums of money in 
addition to the established price. I under- 
stood from counsel that when the bill of 
complaint was filed the price control regula- 
tions were in effect but since that time they 
have been abrogated. No price regulations 
are mentioned in either bill of complaint, but 
it seems to me that the demurrer admits the 
allegation as to excessive payments, whether 
or not it admits the illegality, but I think 
it is clear that a court of law cannot give 
an adequate remedy here that réally meets 
the cases. 

“The actual facts as alleged in the bill, 
and as generally known, are that automo- 
biles, particularly new automobiles, are hard 
to get, and that this defendant agreed to 
sell an automobile after prior orders were 
filled and then he did not deliver it, al- 
though he made deliveries to other people. 
I cannot see how this case can be anything 
except an ordinary case of specific perform- 
ance of chattels with perhaps a wider inter- 
pretation of the concept of unusual goods. 
Neither can I see how damages, either after 
he had not had any automobile at all, or 
after he has bought some other kind of 
automobile, really make amends for his 
grievance, which is that now after the Oriole 
Pontiac Company has undertaken to sell 
him an automobile at the established price, 
it has, in fact, sold the automobile that he 
should have gotten to someone else. 


“This is not a case of the Government 
fixing the price, or of Government regula- 
tions doing anything about it. It is not 
making the Oriole Pontiac Company sell 
something it did not want to sell, or sell 
anything at a price it does not want to take. 
It is simply requiring the defendant to sell 
what he promised to sell at exactly 'the price 
he promised to sell it. I think the demur- 
rer should be overruled.” 


Necessary Allegations 


In order to make out a sufficient bill of 
complaint for specific performance of de- 


tenet 


livery of a chattel and injunction in the 
above cases, the following averments were 
necessary: 


(1) That an oral contract had been en- 
tered into, providing for the sale of a new 
automobile at and for the prevailing retail 
price on the date of delivery, delivery to be 
made after prior orders were filled and be- 
fore any such automobiles were delivered 
to anyone who placed an order with the 
seller subsequent to the contract. 


(2) That part payment towards the pur- 
chase price had been made. 


(3) That the defendant had delivered 
more new automobiles than were ordered 
from him prior to the contract. 


(4) That the plaintiff was ready, willing 
and able to perform, but the defendant re- 
fused to deliver. 


(5) That the demand for new automobiles 
was far in excess of the supply, whereby it 
became impossible to purchase a new auto- 
mobile without waiting many months for 
delivery, unless the purchaser was willing to 
become a party to “black market” operations 
by paying large sums of money in addition 
to the established purchase price, or by trad- 
ing in a used car for much less money than 
the value of the used car; that the plaintiff 
was averse to making himself a party to 
“black market” operations and refused to 
pay tribute to “black marketeers.” 


(6) That the plaintiff needed a new 
automobile in his business and would suffer 
irreparable loss and injury, and that complete 
relief was not available in a court of law as 
the damages would be difficult, if not im- 
possible, of ascertainment; and complete 
compensation could not possibly be afforded 
in view of the peculiar and special circum- 
stances related in (5) above. 

In reaching their decisions in the above 
cases, the courts acted under authority of 
the Uniform Sales Act, Annotated Code of 
Maryland, Article 83, Section 86, which 
provides: “Where the seller has broken a 
contract to deliver specific or ascertained 
goods, a court having the powers of a court 
of equity may, if it thinks fit, on the applica- 
tion of the buyer, by its judgment or decree, 
direct that the contract shall be performed 
specifically without giving the seller the op- 
tion of retaining the goods on payment of 
damages. The judgment or decree may be 
unconditional, or upon such terms and con- 
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ditions as to damages, payment of the price 
and otherwise, as to the court may seem 
just.” 


In the case of Eastern Rolling Mill Com- 
pany v. Michlovitz, 157 Md. 51, it was held 
that “specific or ascertained” goods included 
a contract for the sale of all the scrap from 
a rolling mill for a period of five years at a 
price to be determined every three months 
with reference to the Philadelphia market 
price, The contract was held enforceable 
by specific performance. At page 68, the 
court said: “It [specific or ascertained 
goods] is not necessarily confined to exist- 
ing goods, but may embrace future goods 
which were unascertainable at the date of 
contract, if they be so susceptible of iden- 
tification and appropriation by description 
as to be clearly ascertainable when the con- 
tract comes to be enforced.” 

Likewise, in Equitable Gas Light Company 
v. Baltimore Coal Tar Company, 63 Md. 285, 
a contract for the sale of all the coal tar 
which could be produced at the defendant’s 
works was held enforceable. 

For further material on specific perform- 
ance of the sale of personalty, it would be 
well to refer to 152 A. L. R. 1 and the 
American Law Institute, Restatement of Con- 
tracts, Volume 2, { 361. 


Other Jurisdictions 


Some reported cases deal directly with 
specific performance in obtaining delivery 
of automobiles. 


In Gallagher v. Studebaker Corp., 236 Mich. 
195, 210 N. W. 233 (1926), the court re- 
fused to decree specific performance of a 
contract for the purchase of a used auto- 
mobile because there was no evidence of 
sentimental value or of difficulty in purchas- 
ing a similar automobile on the market. 


In Welts v. Paddock, 139 Wash. 668, 247 
P. 953 (1926), the plaintiff, who contracted 
to purchase any automobile he might select 
from the defendant and selected a certain 
car, was held to be entitled to recover in a 
suit for specific performance. 

In three recent New York cases, motions 
by the defendant to dismiss actions for spe- 
cific performance to obtain delivery of new 
automobiles were granted on the ground 
that the contracts were not sufficiently defi- 
nite to justify specific performance, 


The first of these cases was Cohen v. Ro- 
senstock Motors, Inc., 65 N. Y. S. (2d) 481, 
Supreme Court, Bronx County, September 
18, 1946. The contract was for the sale of 
“one new car, Make Plymouth, Type Sedan, 
Year 1946, Color Open.” The court quoted 
from the Uniform Sales Act (recited above), 
and declared that the description of the au- 
tomobile to be purchased “makes clear that 
the subject matter of the sale was not a spe- 
cific car identified and agreed upon at the 
time the contract to sell was made, but a 
sale by description of an unascertained car, 
All the other relevant allegations of the 
complaint confirm this inference.” 


The case of Goodman v. Henry Caplan, Inc., 
65 N. Y. S. (2d) 576, Supreme Court, Kings 
County, October 4, 1946, ruled that a writ- 
ten order for “a new Chrysler” could not be 
specifically enforced because the contract 
was “indefinite as to time of performance, 
model and type of car, price and color, all 
essential elements and parts of the con- 
tract.” The court said that while it was 
cognizant of the conditions prevailing in the 
automobile market, it could not grant the 
plaintiff his relief because of the contract 
involved. 

In Kaliski v. Grole Motors, Inc., 69 N. Y. 
S. (2d) 645, Supreme Court, Queens Coun- 
ty, November 12, 1946, the contract was for 
the sale of a “new 1947 Studebaker two 
or four-door Champion automobile.” The 
court stated merely that it would grant the 
defendant’s motion to dismiss because it was 
in accord with the views of its colleagues 
in the above two cases. 


These New York cases did not mention 
any allegation of an agreement to deliver 
automobiles in chronological order accord- 
ing to the dates of the orders, an important 
basis for the granting of specific perform- 
ance in the Baltimore cases. 


In Kirsch v. Zubalsky, 49 A. (2d) 773, Court 
of Chancery of New Jersey, November 15, 
1946, the court granted the defendant’s mo- 
tion to strike the bill of complaint. The bill 
set forth a written contract or purchase or- 
der of a 1946 Chrysler sedan, eight-cylinder 
automobile at a price to be determined at 
the current OPA limitation. Also, “it was 
agreed and understood between the parties 
that said automobile was to be delivered by 
the defendant to the complainant as soon as 
he received shipment of said automobile 
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Ro- from the manufacturer. The complainant is of delivery. . . . Choice of Color. 
481 unable to purchase an identical automobile Delivery date as soon as possible.” 
iber elsewhere or an automobile of similar manu- The court said that the “defendant was 


> of 
lan, 
ted 


facture and utility at regular established 
OPA price limitations because of the ex- 
treme scarcity in the automobile industry 
and the inability to receive whatever auto- 
mobiles are available without the exaction 
of an illegal bonus or black market fee over 
and above OPA price regulations.” 

The court stated that automobiles are not 
in the category of unique chattels, that ade- 
quate damages could be proved in a court 
of law, that the agreement was indefinite, 
and that since the OPA control of automo- 
biles was no longer in operation, the price 
could not be determined. 

In De Moss v. Conart Motor Sales, Inc., 
72 N. E, (2d) 158, Court of Common Pleas 
of Ohio, Summit County, February 25, 1947, 
the court decreed specific performance, and 
ordered the defendant to “procure for the 
plaintiff a car of the type in question within 
the next thirty days.” The evidence showed 
that on August 29, 1945, the plaintiff had 
paid $50 down and received an order blank 
of the company, signed by the purchaser 
and a salesman of the company, for a “new 
Plymouth Club Coupe. Price List at time 


entitled within reason to give preference to 
doctors, returned veterans and old custom- 
ers before being duty bound to give plaintiff 
a car. I have taken that into consideration 
in interpreting the delivery date ‘as soon as 
possible’. I think that reasonable time al- 
lowance has long since passed.” 


Conclusion 


There is no set rule, that one is or is not 
entitled to specific performance to obtain 
delivery of a new automobile. Each case 
depends on its own facts and the interpreta- 
tion of those facts by the courts of the vari- 
ous states. The decision in the case will be 
governed mainly by two tests: 


(1) Is the contract sufficiently definite to 
permit specific performance under the de- 
cisions of the state? 


(2) Are the allegations sufficient to estab- 
lish that the automobile is a unique chattel 
or difficult to obtain elsewhere so as to en- 
title the plaintiff to specific performance 
under the decisions of the state? [The End] 
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Affirms Increased Obligations Under NSLI 


The Circuit Court of Appeals for the Seventh Circuit has announced that it 


has denied a rehearing in the case of Zazove v. United States of America, 12 CCH 
Lire CAsEs 632. This was the decision that said that it was improper to award 
the installment benefits of National Service Life Insurance contracts to bene- 
ficiaries over thirty years of age on the basis of a mortality table expectancy, and 
opened the way to considerably increased obligations under the National Service 
Life Insurance Act. 
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Considerable opposition has been mustered against the suggestion recently 
made by Commissioner Sullivan of Washington that certain lines of insurance 
no longer be written for a term of years. Most recently Commissioner Harring- 
ton spoke against such a change in the absence of specific legislation. He de- 
clared: “As Commissioners of insurance, we have no statutory authority to compel 
adherence to the program you outline, since all states by statute permit the 
issuance of term contracts.” 
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Digested from the Rutgers University Law Review 


for Spring, 1947 


Insurable Interest in Life— 
New Jersey View 


By CARL 


Poe ALMOST A CENTURY New Jer- 
sey judges have proclaimed that, in their 
state, a beneficiary “need not have an interest 
in the life insured, in order to support the 
contract of insurance.” Such judicial state- 
ments seem to indicate that, with respect 
to the doctrine of insurable interest, the law 
of life insurance in New Jersey differs from 
that of all other jurisdictions, which require 
an insurable interest in the life insured, in 
accordance with the generally recognized 
American public policy, “to avert a number 
of harmful social and economic tendencies,” 
and particularly “to limit public opportunity 
to engage in a speculative business of buying 
and selling insurance policies on the lives 
of others.” 


Cause of Comment 


The apparent refusal of the New Jersey 
courts to follow this universally accepted 
doctrine has not remained without some 
comment. The editor of the Corpus Juris, 
37 C. J. 385 (note la), for instance, observed 
that the statements of the New Jersey 
courts are mere dicta and that, on the facts 
presented in all New Jersey cases, an insur- 
able interest existed according to the rules 
applicable in all other jurisdictions. How- 
ever, this statement did not prove to be 
helpful to an insurance company which a 
decade ago attempted to rely on it in assert- 
ing as a defense to the claim of a life insur- 
ance beneficiary that the contract was void 
for lack of an insurable interest. On the con- 
trary, the Court of Common Pleas, in Katona 
v. Colonial Life Insurance Company of 


Mr. Fulda is assistant professor of law, 
Rutgers University Law School 


H. FULDA 


America, 12 N. J. Misc. 526 (1934), vigor- 
ously reasserted that New Jersey does not 
require an insurable interest of the benefi- 
ciary in the life of the insured and that this 
was not a dictum but a well-settled rule of 
law. More recently, another commentator 
(Note (1940), Insurable Interest in Life, 5 
University of Newark Law Review 287, 
294, 298) argued that New Jersey’s position 
is still uncertain as to the necessity of an 
insurable interest in the life insured and that 
clarifying legislation was desirable. His 
suggestion remained unheeded. In this con- 
nection it should be noted that the New Jer- 
sey insurance statutes, in the chapter dealing 
with life insurance companies (N. J. S. A. 
Title 17, Chapter 34), contain a group of 
provisions under the common title “Insur- 
able Interest and Beneficiaries.” Any at- 
tempt at clarification of the present New 
Jersey law, therefore, necessarily requires 
not only an interpretation of the cases, but 
also an interpretation of the meaning of 
those statutes with respect to the doctrine 
of insurable interest. Such interpretation 
might shed new light on the question raised 
in the Katona case as to whether New Jer- 
sey’s splendid isolation in this field of the 
law is miore apparent than real. 


[However, since New Jersey is so im- 
portant as an insurance center, and since 
uniformity is desirable, the author, in this 
article, reexamines the New Jersey cases 
and statutes involving this problem. In this 
survey he outlines briefly the essentials of 
the general American doctrine of insurable 
interest in life; he discusses the case of 
Trenton Mutual Life Insurance Company v. 
Johnson, 28 N. J. Law 576 (1854), and the 
decisions subsequent to this case; and he 
notes the pertinent New Jersey statutes. 


Wnvucennanenaacottennennnetyccetasnevnecacacodvsasnsceeezapuncaeacsavencouuouuenneesgeeneaveveennsnsteevocovsvccvvanenvansgsvanangyeanocutagvannnaceucuanssssanensnevnuvagecscsaceauuvcssneevguenovuuvssvsnesaenocycosssaneveervvoccatavargenovnsagneneencvodergeocrsgetiaiy iii tt 


PAGE 814 


ILJ—SEPTEMBER, 1947 





TI 


lowi 


sey ( 
in a 
with 
Inde 
cases 
insur 
prince 
inter 
Th 
is CO} 
some 
appez 
uniqu 
gener 
able 
decisi 
than 
case 
not o 
rule, 
sonin 
Henc 
argun 


CUUOUELUUAU EAN EE UATE ATAU AEA ANAU AAA T ANN NEANAEAD ANAT UNA OAN ENED EA ANU N NET ATAAN ANNU N ANU N 


This survey leads the author to the fol- 
lowing conclusions: ] 


Conclusions 

The result reached in all of the New Jer- 
sey cases on the facts presented is entirely 
in accord with the general American rule 
with respect to insurable interest in life. 
Indeed, none of the reported New Jersey 
cases involves a situation where a claim for 
insurance would, under generally accepted 
principles, be invalid for lack of an insurable 
interest. 

The reasoning of the New Jersey courts 
is confusing and contradictory. In spite of 
some initial reluctance, the Trenton case still 
appears to be considered as:the source of a 
unique New Jersey rule which dispenses 
generally with the requirement of an insur- 
able interest. However, analysis of that 
decision shows that its authority is more 
than questionable. In addition, the Trenton 
case and most of the subsequent decisions 
not only rely on the purported New Jersey 
rule, but also set forth the traditional rea- 
soning of the general American doctrine. 
Hence, it is impossible to tell which line of 
argument is controlling and which is not. 


The New Jersey exemption statutes, on 
the other hand, seem to reflect clearly a 
legislative policy similar to that of other 
states. The purported special New Jersey 
rule of the Trenton case appears to be ir- 
reconcilable with the express language and 
the judicial interpretation of the history and 
purpose of these statutes in so far as they 
have a bearing on the question of insurable 
interest. Similarly, the doctrine of the 
Trenton case is inconsistent with the present 
statute outlawing all wagers; it would seem 
to be almost inconceivable that today New 
Jersey courts could uphold the Trenton doc- 
trine if they were presented with a situation 
actually involving purchase of insurance for 
speculative purposes. 


Under these circumstances, it is suggested 
that the ghost of the Trenton case be laid 
to rest once and for all by clarifying legis- 
lation. This could best be accomplished 
by implementing the existing statutory pro- 
visions through the addition of a statutory 
definition of the term “insurable interest” 
similar to those adopted in a number of im- 
portant states (Arizona, California, Montana, 
New York, North Dakota, Pennsylvania, 


South Dakota and Washington). 
[The End] 
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Single Production Cost Rate Advocated for Producers 


The National Association of Insurance Brokers recently announced that it 
would sponsor a program whereby brokers and agents would be paid the same 


for production services. 
duction cost factors.” 


Association, in making this announcement declared: 


It is doing this, as it says, to refine and clarify “pro- 
W. Winthrop Clement, Executive Vice-President of the 


“This is not a program to 


increase the commissions paid to brokers or to diminish the income of agents. 
We are merely asking that certain carriers distinguish between genuine acquisi- 
tion commissions and any additional commissions they may wish to pay their 
agents for services other than actual production. We believe . that when a 
company pays for services other than actual production, any amount so paid 
should be charged to company ‘expense’ and not to ‘acquisition cost.’” It was 
felt that such a procedure might simplify any justification of rating plans or 
schedules that might be required in certain states after the expiration of Public Law 15. 
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Opinions here and there: 


“The Attorney General Says—” 


COLORADO 
DISCUSSES TITLE INSURANCE 


When a Colorado title and guaranty 
company advertised in a newspaper that it 
would write title insurance as agent for a 
certain Texas company, the question arose, 
and the Attorney General was asked 
whether said insurance company could 
legally write such coverage in Colorado. It 
was admitted that said Texas company was 
licensed to write insurance in the State of 
Colorado. The Attorney General declared: 
“Art. 4, being Secs. 119-127, inclusive, Ch. 
41, 1935, C. S. A., makes provision for the 
writing of title insurance by title and guar- 
anty companies incorporated in accordance 
with the provisions of said Secs. 119-127, 
supra. The mandatory supervision of title 
and guaranty companies is delegated to the 
State Bank Commissioner, who must see 
that said companies each maintain a reserve 
fund of fifty thousand dollars, the same to 
be invested in such sound securities as may 
be approved by the State Bank Commis- 
sioner. Therefore, notwithstanding the fact 
that the... Company... has been licensed 

. to write insurance in this state, it may 
not write title insurance unless it can, and 
until it does, qualify under the provisions 
of Secs. 119-127, supra.” Opinion of the 
Colorado Attorney General, August 8, 1947. 


KENTUCKY RERATING PROCEDURE 


The Attorney General was asked the cor- 
rect method to be followed in rerating state 
property under the state’s fire and tornado 
insurance plan. The circumstances were 
that the premium on the Murray State 
Teachers College had been loaded for the 
policy year beginning July 1, because of 


certain fire hazards that existed. During 
the year the hazards were removed. The 
Attorney General stated that by statute the 
Division of Insurance had the duty of fix- 
ing the rate on public buildings owned by 
the state, which rate was to be the average 
one charged by responsible insurance com- 
panies doing business there. He said, “As 
we understand the practice, the insured can, 
at any time during the life of the policy, 
remove certain hazards and thereby receive 
a reduced premium from the date the hazard 
was removed to the expiration of the policy. 
In our opinion, it is duty of the Insurance 
Director to extend this same right to state 
agencies who are insured by the state plan 
‘ Private insurance companies, when 
extending this right to the policyholder, 
require a cancellation of the existing policy 
and the reissuing of a new policy carrying 
the lower rate. For the service of cancel- 
lation, insurance companies exact from the 
policyholder what is known as a ‘surrender 
charge.’ It is not entirely clear to us just 
what the true basis of the ‘surrender charge’ 
is, but it is clear that under our state plan 
that the Commonwealth is carrying insur- 
ance on its property and consequently, no 
additional fees, penalties or service charges 
should be made to the particular state 
agencies involved.” Opinion of the Kentucky 
Attorney General, July 3, 1947. 


INSURANCE COMPANY LENDING 
RESTRICTED 


May an insurance company legally lend 
money to another corporation where some 
of the officers and directors of the insur- 
ance company are also officers and directors 
in the other company, the Attorney General 
was asked. He reasoned that ordinarily 
where corporations are controlled and man- 
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aged by the same officials they have a right 
to deal with one another. He pointed out, 
however, that this rule applied where both 
companies were subject to general laws, 
rather than where one of the corporations 
was, as in this case, under the strict supervision 
and control of the Insurance Commissioner, 
by law. He cited the statute which forbids 
domestic insurance companies to “Invest 
its capital, surplus funds, or other assets in, 
or loan the same upon, any property owned 
by any officer or director of the company, 
or by any immediate members of the family 
of any such officer or director, nor in any 
manner which will permit any such officer 
or director to gain through the investment 
of funds of the company,” and read into it 
the power of the Insurance Commissioner 
to scrutinize insurance company loans to 
see whether they might be prejudicial to 
the rights and interest of policyholders. He 
held: “While there may be some doubt as 
to whether a loan made by an insurance 
corporation to another corporation, where 
both have the same officers and directors, 
is illegal, yet under the provisions of the 
statute quoted we believe it would be con- 
trary to public policy and in our opinion 
it should be disapproved.” Opinion of the 
North Dakota Attorney General, August 2, 
1947, 


STATUTES OF LIMITATIONS 
ON MALPRACTICE ACTIONS 


The Attorney General was asked whether 
the State of Oklahoma had a specific statute 
dealing with the period of limitations within 
which an action for malpractice might be 
brought. He stated that there was no par- 
ticular statute dealing with such actions and 
that they came within the general statute of 
limitations of the state, that is, two years, 
where the action for the injury to the right 
of another does not arise out of contract. 
Opinion of the Oklahoma Attorney General, 
July 7, 1947, 


STATE, STATE UNIVERSITY 
NOT LIABLE IN TORT 


_ A State University employee while driv- 
ing a truck, from the rear of which a pipe 
with a flag attached protruded, stopped at 
a street corner at an angle. Two drivers 


came along and ran into it, damaging their 
cars, and injuring passengers in one car. 
The Attorney General was asked whether 
those damaged and injured could sue the 
university for the negligence of the em- 
ployee, or sue the state, or whether there 
was any way in which redress could be fur- 
nished. The Attorney General said, “No.” 
In the absence of an express statute 
creating a liability, the state is not liable 
in a civil action for the neglect of its 
officers or employees. There was no such 
statute in Oklahoma imposing liability either 
upon the state or upon the university. He 
further declared: “The Legislature has no 
tight to appropriate money for the payment 
of a claim ... as it is neither liable on 
general principles of law or under any stat- 
ute ... If the state desires to make itself 
liable for such damages . it must do so 
by a general law which shall embrace all 
cases which may come within its provisions.” 
In conclusion he said: “You are advised 
that we know of no ‘course the University 
should pursue with regard to seeing that 
justice is assured to those whose injury 
and damage resulted from University negli- 
gence. Whether or not the employee of 
the University driving said truck was 
negligent and is personally liable for the 
damages mentioned by you, is, of course, a 
matter in which you are not officially con- 
cerned and hence is not passed on here.” 
Opinion of the Oklahoma Attorney General, 
July 31, 1947. 


ACCOUNTANTS AND REALTORS 
NOT GROUPS IN PENNSYLVANIA 





It was the opinion of the Pennsylvania 
Attorney General that neither the Phila- 
delphia Real Estate Board, nor the Pennsyl- 
yania Institute of Certified Public Accountants 
were eligible for group accident and health 
insurance under Section 621.1 (a) of the 
Insurance Company Law, the Act of May 
17, 1921, P. L. 682, as amended by the Act 
of April 6, 1945, P. L. 148, 40 P. S. Sec. 
756.1, which read “Group Accident and 
Health Insurance is hereby declared to be 
that form of accident and health insurance 
covering not less than twenty-five employes 
or members, and, in addition, may include 
the employes’ or members’ dependents, 
written under a master policy issued to . 


Accrington 


ATTORNEY GENERAL’S OPINIONS 
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the members of any labor union, bar associ- 
ation, medical, dental or other professional 
society. ...” 


He reasoned that there was a restriction 
under the rule of eiusdem generis to a con- 
struction that would limit the words “other 
professional society” to a the general types 
of societies indicated by the words immedi- 
ately preceding it. “And the word, profes- 
sional, as there used, must be defined in 
the light of the class of professionals indi- 
cated by the legislative reference to lawyers, 
doctors and dentists.” Opinion of the Penn- 
sylvania Attorney General, August 11, 1947. 


CONCERNING 
SECURED INSURANCE LOANS 


The Equitable Life Assurance Society, 
simultaneously with the making of a loan 
on residential property, required that the 
borrower take out an Equitable policy on 
his life as security for the loan in the event 
of the death of the borrower. The purchase 
of the insurance in no way obligated the 
Equitable to make the loan. Texas has an 
anti-discrimination statute, Article 5053, 
Vernon’s Civil Statutes, reading in part as 
follows: “No insurance company of any 
kind doing business in this State shall make 
or permit any distinction or discrimination 
in favor of individuals, between the insured 
of the same class and of equal expectation 
of life in the amount of, or payment of... 
nor shall any company .. . pay allow or 
give, or offer . . . directly or indirectly, as 
an inducement to insurance, any rebate of 
premiums payable on the policy, or any 
special favor or advantage in the dividends 
or other special benefits to accrue thereon 

. or any valuable consideration or induce- 
ment whatever not specified in the policy 
or contract of insurance .. .” (Italics sup- 
plied.) 


The question before the Attorney General 
was whether or not the Equitable plan vio- 


lated this section of the statute. He was 
of the opinion that it did not, saying that 
“The requirement of insurance, both prop- 
erty and life, as additional security for 
loans is generally recognized as a whole- 
some practice if it is not abused . . : The 
Equitable plan is essentially uniform in its 
application to insureds of the same class, 
On its face, the plan contains no element 
of a secret or side agreement with the 
insured which could be considered as an 
inducement or consideration for the sale of 
an insurance policy any different from that 
offered to any other insured of the same 
class.” He cited opinions from other states 
having identical statutes to the effect that 
such a plan was non-discriminatory. Opin- 
ion of the Texas Attorney General, July 11, 
1947, 


LIABILITY 
OF STATE TRADE SCHOOL 


Would a State trade and vocational school 
be liable in the case of accident or death 
to the laborers and skilled mechanics that 
it employed to teach its pupils, the Attor- 
ney General was asked. He was asked to 
rule further upon the question of the school’s 
liability to an enrolled pupil. In admitting 
the liability that would exist in the case of 
the injured employee, the Attorney General 
declared that the Compensation Act of the 
State of Georgia included the State and all 
departments thereof when it defined em- 
ployer and employee. As to the second part 
of the query he said that it depended upon 
whether or not such students could be 
classified as apprentices and thus, employees. 
He admitted that each case would depend 
upon its own particular facts, but that, in 
the instant case, where the state school did 
not deal with the public for the sale and 
operation of products manufactured at the 
school, it would seem that the school would 
not be liable to an injured pupil. Opinion 
of the Georgia Attorney General, June 6, 1947. 


————— 


Jaywalk at Crossing Only! 


It is now the law in Illinois that local authorities may restrict street crossing 
at any place but intersections, 
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What the Courts 
Are Doing 


The line that distinguishes law and fact, 
the province of the court and jury respec- 
tively, is indeed a nebulous one in the opin- 
ion of many of our courts. On the other 
hand, it may well be that courts have un- 
wittingly appropriated, as their special pre- 
rogative, certain of the functions that were 
formerly regarded as the special preserve of 
the jury. Whatever the reason, the conduct 
of a plaintiff, which might well be the sub- 
ject of any one of a number of interpreta- 
tions, has been declared by a court, even in 
the face of an adverse jury verdict, to con- 
stitute willful and wanton misconduct as a 
matter of law. This is, in our opinion, one 
case in point. More specifically, a person 
who was standing in the street car tracks in 
an intersection, directing traffic, in the ca- 
pacity of a volunteer, was declared guilty 
of wanton misconduct as a matter of law, 
when he continued to stand there with a 
street car bearing down upon him, as he 
tried to prevent a collision between the street 
car and a fire engine coming from another 
direction. The Pennsylvania Supreme Court, 
Eastern District, in Elliott v. Philadelphia 
Transportation Company, 14 CCH NEGLIGENCE 
Cases 1029, thus ruled a short time ago. Be- 
fore considering the reasoning of the court, 
the facts as set forth should be considered. 
They are essential to a proper appraisal and 
understanding of the case. 


Facts of the Elliott Case 


On both the intermediate and final appeal, 


the court stated facts substantially as fol- 
lows: 


“At about 10:30 a. m., May 27, 1943, a 
clear day, plaintiff ... was at the northwest 


corner of Haverford Avenue and Preston 
Street when he heard and saw a fire engine 
about a block away on Preston Street ap- 
proaching southward towards Haverford Ave- 
nue; it was returning to the firehouse on the 
northeast corner of Preston Street and 
Haverford Avenue. He also saw a street 
car approaching from the west on Haver- 
ford Avenue. He testified that on seeing 
the fire engine, he ‘went out in the middle 
of the street [Haverford Avenue] and I 
stood there right in the middle of the car 
track’ and ‘waved to the trolley car’ which 
was then ‘at 4lst and Haverford Avenue.’ 
The distance between him and 4lst Street 
was 421 feet. He was familiar with the 
neighborhood. He gave the speed of the 
trolley car as ‘about 25 or 30 miles an hour.’ 
At first he was ‘facing the trolley car’ but 
after awhile he turned, facing northward, 
and ‘waved for the fire engine to come on, 
and the trolley car kept moving toward me.’ 
The car ‘was coming about the same speed, 
around 30 miles an hour.’ When the car 
struck him he was ‘looking toward the fire 
engine.’. The car stopped within its own 
length. The plaintiff had an unobstructed 
view as there was no other traffic on Haver- 
ford Avenue between 4lst Street and the 
plaintiff. He testified that he had been 
facing the approaching car until it was be- 
tween Budd Street and Ludwick Street, 
when he ‘turned around and had my hands 
up and waved for the fire engine to come 
on...’ Budd Street was 232 feet from 
Preston Street where plaintiff stood and 
Ludwick Street was 75 feet from there. At 
the time he turned from facing the street 
car it must then have been at some point 
within the 232 feet distance between Budd 
and Preston Streets and must reach him 
within five or six seconds at the rate at 
which he said if was moving.” 
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On trial, the jury having been instructed 
that, “If they found that the motorman was 
guilty of wanton misconduct, the defendant 
was liable even if plaintiff was guilty of ordi- 
nary negligence,” returned a verdict for plain- 
tiff. However, the court entertained and 
sustained a motion for judgment notwith- 
standing the verdict. The Superior Court, 
to which the case was then appealed, re- 
versed this decision on the theory that neither 
the question of voluntary assumption of risk 
nor plaintiff's wanton misconduct was in 
issue, nor did it have any bearing on the 
motion for a directed verdict. ‘Whether or 
not the plaintiff's conduct created an unrea- 
sonable risk involving a high degree of prob- 
ability of harm to himself was a question 
for the jury’s determination,” the court de- 
clared. 


The Pennsylvania 
Supreme Court Held 


The case thereupon was appealed to the 
Supreme Court which reversed the decision 
of the Superior Court, although a strong dis- 
senting opinion, for which we have consid- 
erable sympathy, was written. The majority 
argued factually that “There was no reason 
why he remained standing in the car tracks 
to give the signals he described.” It quoted 
Section 482 (2) of the Restatement of Torts 
as governing the situation: “A plaintiff is 
barred from recovery for harm caused by 
defendant’s reckless disregard for the plain- 
tiff’s safety, if, knowing of the defendant’s 
misconduct and the danger involved to him 
therein, the plaintiff recklessly exposes him- 
self thereto.” It pointed out that defendant 
had a perfect right to operate its cars on 
Haverford Avenue, and to expect plaintiff 
to step off the track when it became apparent 
that the car was not going to stop. “By 
staying on the track when he might have 
left it in safety, he must be held to have 
assumed the consequences of his rashness. 
This element of assumption of risk .. . bars 
recovery for the result of defendant’s wan- 
ton misconduct for the same reason that 
contributory negligence constitutes a defense 
to an action based on mere negligence.” 


On the surface, it would seem, from a 
reading of the decisions of the intermediate 
and upper courts that there was no substan- 
tial difference of opinion as to what basic 
principles of law were applicable to the case. 


Both courts agreed on the view of the Re- 
statement that is referred to above. Never- 
theless, the Supreme Court makes several 
assumptions of fact that were not so found 
by the jury. It assumed the wanton mis- 
conduct of the plaintiff, by arguing factually 
that because plaintiff could have stepped out 
of the tracks and did not, that his was wil- 
ful misconduct. This assumption was predi- 
cated upon another assumption—to wit, that 
plaintiff had knowledge of defendant’s wan- 
ton misconduct, a fact that was not estab- 
lished or even considered until the plaintiff 
was run down. In fact the Supreme Court 
said that the street car was lawfully upon 
the street, in the course of its opinion. No- 
where does it appear that it was travelling 
at an excess speed or otherwise in violation 
of traffic regulations. Under the circum- 
stances, was it not as plausible to have the 
jury find that plaintiff was relying upon the 
fact that defendant’s car would stop in time 
to avoid hitting him. 


Law Well Established 


To discuss the case at greater length would 
make us as guilty as the court that we ad- 
monish on the matter of discussing facts 
rather than law. There is no dispute, with 
one exception, and we will discuss that sub- 
sequently, as to the principles of law involved. 
Where defendant is guilty of reckless mis- 
conduct and plaintiff, knowing of that fact 
and acting in utter disregard of it, brings in- 
jury upon himself, the defendant is not liable 
to the plaintiff. The jury and the Superior 
Court felt that being a busybody did not 
constitute wanton recklessness. The Su- 
preme Court felt otherwise. 


Last Clear Chance 


The dissenting opinion of the Supreme 
Court brought up a matter that we consider 
of considerable importance, particularly in 
the light of the fact that the majority opin- 
ion made no allusion to it. It is the Last 
Clear Chance Doctrine. The dissent brought 
out the fact that the motorman had seen the 
plaintiff on the track and, when questioned 
as to why he did not stop when he saw plain- 
tiff’s precarious position, answered indiffer- 
ently, “What the hell is he doing on the 
track?” The dissent continued: “I agree 
with Superior Court that if the motorman 
saw the plaintiff on the track (which it is 
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admitted that he did) and that the plaintiff 
obviously was not going to move, and there 
was sufficient time for the motorman to have 
stopped the car (which is conceded), then it 
was the duty of the motorman to stop to 
prevent injury or death rather than run the 
man down. The motorman could have 
stopped his car and either caused plaintiff’s 
arrest for obstructing traffic or have forcibly 
removed him from the tracks.” 

3y not taking such a point of view into 
consideration the Supreme Court gives pause 
to frightening conclusions. Even in the more 
strict jurisdictions, a mere trespasser would 
have more protection than this good samari- 
tan, busybody though he may be. A land- 
owner has a duty in such states to refrain 
from wilful and wanton conduct towards 
trespassers. In the case under discussion, 
the court permits one licensee to run down 
another who happens to be in his way. Should 
there not be a higher duty of care in the 
case of one whose greatest fault is a moral 
one—a busybody—than there is to a tres- 
passer? We are of the opinion that there 
should be and that the implications of this 


case may well go a lot further than intended 
by the court. 


Conclusion 


The case is another example of the courts 
traversing that nebulous line that separates 
the functions of court and jury and taking 
over duties that should remain with the jury. 
After all, it is fundamental that the jury is 
supposed to take the facts of a case, and 
weigh and appraise them. Generally speak- 
ing, the only time that the court should 
upset a verdict is where the facts of the case 
in no way support the finding and the result 
simply incongruous and indicative of prejudice 
or undue influence. This was simply a case 
where the jury found that defendant was 
guilty of wilful and wanton misconduct which 
caused plaintiff's injury. We can scarcely 
agree that it was within the province of the 
court to say that plaintiff’s conduct as a 
matter of law constituted such negligence as 
would destroy his right to recover for his 
injuries. 


[The End] 
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Strictly Malum Prohibitum 


The fact that Merwin Lasner had a pain in his stomach of such intensity as 
to interfere with his driving and occasioned his being haled into traffic court, was 


no excuse according to the magistrate. 


A fine of $25 and license suspended was 


the order as his honor declared that a man in his condition shouldn’t be driving 


a Car, 


Increased Single Premium Limits 


The Prudential has advised that they have increased their maximum single 


premium limit, in the case of insurance, annuities and annual premiums paid in 
advance, on any one life and from any one source, from $50,000 to $100,000. At 
the same time that this was announced, the following changes were made in 
discounting premiums. On those premiums paid from three months to five years 
in advance a discount of two percent per annum compound interest is to be 
allowed. Where the premium is paid more than five years in advance and up to 
twenty years in advance, a discount of one and a half percent will be allowed per 
annum, compounded. It supplemented the announcement with advice that where 
premiums are paid less than three months in advance no interest is payable, nor 
will it be paid where it amounts to less than a dollar. 
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MONOPOLY 
OR FREE COMPETITION? 





Lang. Richard D. Irwin, Inc. Chicago. 
1947. 239 pages. $4. 


This is the story of modern workmen’s 
compensation insurance. It brings the reader 
through the pre-legislative days, and their 
problems, through the first compensation 
law in this country and up to the present 
when all but one state of the United States 
has enacted a Compensation law for the 
benefit of its industrial and other workers. 
Singularly, the volume treats of particular 
phases of workmen’s compensation and, as 
the author states, should not be regarded 
as a treatise on the entire subject. Never- 
theless, it would be difficult to plan a volume 
on such a subject, treating of any phases of 
compensation that would give a more lucid 
overall picture of the subject, a subject that, 
by nature, does not lend itself too well to 
exposition, 

In going through the book, it is to be no- 
ticed that Mr. Lang devotes a rather long 
chapter to “The Payment of Benefits.” Sys- 
tematically he considers the law, the prompt- 
ness or lag in payments, the question of 
cooperation between all the parties involved, 
and contested cases. His conclusion is not 
too favorable to state fund states when he 
quotes from Mr. Dawson’s Problems of 
Workmen’s Compensation in the United States 
and Canada, in these words: “The main 
handicaps of the Ohio fund... are: De- 
pendence upon legislative appropriations for 
adininistrative support; (2) a complicated 
claims procedure, due largely to the predis- 
positions of groups in Ohio for legal technicali- 
ties and latitude as to court appeals; (3) 
salaries for commissioners and technicians 


inadequate for a fund of such magnitude; 
and (4) political turnover of commissioners. 
All the exclusive State Funds have suffered 
from one or more of these handicaps, which 
have arisen, in part, from the difficulty ex- 
perienced by legislatures in adjusting a new 
type of governmental service to the tradi- 
tional theory of ‘checks and balances’ and 
the existing attitudes with regard to public 
employment.” 


Mr. Lang follows his discussion of pay- 
ments under the respective aeges of state 
funds and private companies with an exposi- 
ion on medical and rehabilitation services. 
On the subject of medical payments, he 
shows how it is the aim of the insurance 
company to get the worker back to work 
and good health at the earliest possible mo- 
ment, and as a result there is little haggling 
with statutory limitations on the amount of 
permitted payments. The corollary of this 
subject—rehabilitation—is considered in a 
vein indicating that considerable attention 
is being paid by company and state alike to 
the subject, particularly in the wake of 
World War II. 


In succession, Mr. Lang devotes the re- 
mainder of his volume to the subjects of 
industrial accident prevention, and the vari- 
ous elements making up the cost of insur- 
ance both in the case of the private company 
and, where possible, the state fund. An 
excellent appendix suffixes the volume with 
tables touching all phases of compensation 
administration. It is interesting to read 
Mr. Lang’s conclusion which so completely 
and impartially strikes at the nub of the 
whole subject. “The worker has a right, 
according to the law, to certain medical, 
surgical, hospital and weekly indemnity 
benefits and to death benefits for his de- 
pendents. In addition, insurance companies 
aim to provide him .with ever increasing 
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safety at his job, ever increasing chances for 
recovery if he is injured, ever increasing 
security while he is out of work; for these 
also are rightfully his and implicit in the 
social conscience which created workmen’s 
compensation.” 

On the whole, it can truthfully be said 
that this is a very adequate treatment of the 
subject. While it tends to be brief in spots, 
no one can accuse it of not lending a very 
thorough understanding to the problems of 
the subject or any of their essential ele- 


ments. The author succinctly states his 
case—and the only method by which it 
could be improved is by a further recitation 
of case histories. It will probably be ac- 
cused of being a gloved hand indictment of 
the monopolistic state fund system, and a 
defense of the case for private enterprise. 
It might be noted in conclusion, that the 
answer to this accusation lies partially in 
the dearth of records and statistical material 
that was obtainable and was available to the 
author from the state fund states with the 
exception of Ohio. 


_ 


Careless Smokers Beware! 


Wisconsin has taken a very firm stand against smokers in hotel rooms under 
Chapter 426 of the Laws of 1947. It has provided for a fine of not less than $10 
nor more than $50, or in lieu thereof, imprisonment of not less than one day nor 
more than fifteen days, for those users of tobacco who carelessly, recklessly or 
negligently set fire to bedding, furniture or household fittings in any part of a 
hotel or rooming house room. It is also provided in this law that notice of the 
regulation be posted conspicuously in all sleeping rooms of hotels, rooming houses 
and other places of public abode. 


Non-Ownership Policy for Airplanes 


It has been recently announced by U. S. Aviation Underwriters that they 
are offering a non-ownership liability policy to corporations covering aeroplanes. 
It has been prompted by the number of ex-servicemen flyers who have taken posi- 
tions with companies and who either fly their own plane around the country on 
business or charter one in their work, The rates for such coverage are based 
on the number of owned aircraft, the number of pilots employed, the number of 
employees that own their own planes, the number of outside employees and the 
nature of the business,—all subject to a minimum premium of $100. The insur- 
ance afforded covers the corporation, officers and directors against liability for 
personal injury or property damage in connection with any non-owned plane so 
long as the plane has a certificate of the C. A. A. The policy excludes coverage 
for operations for which a charge is made. 


Nine U. S$. Companies May Not Use Canadian Mails 


Following closely upon a warning recently issued by the Superintendents of 
Insurance for Ontario and Manitoba that unlicensed companies should not solicit 
Canadian accounts, Canadian Superintendent of Insurance Finlayson has issued 


an order prohibiting nine U. S. companies from using Canadian mails. Orders have 
been issued that persons purchasing insurance from such companies or agents 
soliciting for them will be prosecuted. At least thirty-five other companies of 
the United States may not issue further policies to Canadian policyholders although 
they may correspond with them. 
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Hosts’s Liability — Car overturning— 
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OVERCROWD ED TAXICAB 


(DISTRICT OF COLUMBIA) 
e Passenger falling out of door 
Six passengers occupied the back seat of 
defendant’s taxicab. Plaintiff was seated on 
the lap of a companion who sat next to the 


door. The taxi had traveled six or eight 
blocks when “all of a sudden” plaintiff fell 
out. It was plaintiff's argument that de- 
fendant’s negligence in overloading the cab 
and in failing to securely close the door or 
see that it was closed proximately caused her 
injury. However, a police officer to whom 
report of the accident was made, testified 
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that plaintiff said she leaned against the door 
and that was why she fell out. The trial 
court held that defendant was negligent in 
overloading the taxicab, but that it was 
plaintiff's own negligence or contributory 
negligence which proximately caused her 
injury. 

A common carrier is guilty of negligence 
in overloading a vehicle to such an extent as 
to increase the ordinary hazards of riding, 
and there was evidence justifying a finding 
that such a condition existed. The high de- 
gree of care imposed on defendant required 
that he take such precaution as the circum- 
stances required to see that the door was 
securely closed before driving off. The trial 
court could have found negligence in this 
respect, but in view of the fact that the door 
was closed and remained closed while the 
cab traveled six or eight blocks and opened 
only when plaintiff leaned, fell or was pushed 
against it, the court was not compelled to 
find negligence. Plaintiff, an adult, knew 
or should have known that it would be dan- 
gerous, sitting in her position, to lean against 
the door or the handle. The finding of con- 
tributory negligence was supported by suf- 
ficient evidence, and judgment for defendant 
was affirmed.—Butler v. McCalip. Municipal 
Court of Appeals, District of Columbia. 
July 25, 1947, 28 CCH AuTOMOBILE CAsEs 19, 


Sandolphra Robinson, for Appellant. 


Joseph D. Bulman, Sidney M. Goldstein, for 
Appellee. 


NAVY OFFICER 
RETURNING FROM BROADCAST 





(TENNESSEE) 


© Scope of employment 
Federal Tort Claims Act 


Wininger, a petty officer in the United 
States Navy, was on detached duty in charge 
of the recruiting station at Knoxville, Ten- 
nessee. In connection with his recruiting 
duties he was furnished and provided with a 
Government-owned station wagon. At the 
time of the accident in question he was pro- 
ceeding to his home after a broadcast of a 
recruiting and reserve program. He was 
driving his own car and was going home to 
remain with his family during the following 
day. The question before the court was 
whether Wininger was “acting within the 
scope of his office or employment” as re- 


quired by the Federal Tort Claims Act, 
which reads: “(c) ‘Acting within the scope 
of his office or employment,’ in the case of a 
member of the military or naval forces of 
the United States, means acting in the line 
of duty.” Upon completion of the broadcast 
Wininger’s duty was completed, and there- 
after he was on his own. A summary judg- 
ment was entered for defendant.—Ruther- 
ford v. United States of America. United 
States District Court, Eastern District of 
Tennessee, Northern Division. June 19, 
1947. 28 CCH Automosite CAses 72. 


MASS OF SMOKE ON TRACKS 


(PENNSYLVANIA) 


@ Railroad crossing collision 
Contributory negligence 





For eighteen years plaintiff had lived 
within 200 yards of defendant’s railroad 
crossing, and for eight years he had driven 
his car over this crossing at least twenty- 
four times a week. It was a dry, warm, 
windy day as plaintiff stopped his car on a 
road parallel to the tracks and looked and 
listened for trains. He then turned his car 
toward the crossing, drove upgrade nine- 
teen feet, and without again stopping, 
crossed the first track at a speed of about 
five miles per hour. A train, 300 to 350 feet 
away, emerged from the smoke which cov- 
ered the tracks and struck the right rear of 
the car when it was almost over the second 
track. Plaintiff’s testimony that he did not 
hear a bell or whistle did not establish the 
vital fact that warning signals were not 
given. This negative testimony, which was 
controverted by positive testimony of de- 
fendant’s witnesses, was insufficient as a 
matter of law to establish negligence of 
defendant by failing to give notice of the 
approach of the train. 


The court experienced difficulty in under- 
standing how or why a mass of smoke, 300 
feet long and the width of the tracks and the 
road, should have settled upon and covered 
the tracks on a warm, dry and windy day. 
It concluded that it was not obliged to accept 
testimony which was contradicted by incon- 
trovertible physical facts, nor required to 
believe what was contrary to human expe- 
rience and the laws of nature. However, 
giving plaintiff the full benefit of all his 
testimony, he, nevertheless, could not re- 
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cover. The smoke was a temporary ob- 
struction, and it was plaintiff's duty to wait 
for it to clear. His failure to make better 
use of his senses convicted him of contribu- 
tory negligence. Judgment for defendant 
was affirmed.—Bodner v, Pennsylvania Rail- 
road Company. Pennsylvania Superior Court. 
July 17, 1947. 28 CCH AUTOMOBILE CaSEs 36. 
J. Thomas Hoffman, 620 Berger Building, 
Pittsburgh, Pennsylvania, for Plaintiff. 


Samuel W. Pringle, Dalzell, McFall, Pringle 
& Bredin, 450 Fourth Avenue, Pittsburgh, 
Pennsylvania, for Defendant. 


SCHOOL BUS LIABILITY 


(TEXAS) 


@ Independent school district 
Governmental function 


Plaintiff's automobile was damaged in a 
collision with an independent school district 
bus, and it was conceded that the bus driver 
was negligent as to lookout. The argument 
centered on whether the school district was 
engaged in the performance of a govern- 
mental function. The bus was being used by 
the school district to transport pupils, who 
resided outside as well as inside the boun- 
daries of the district, to its public schools. 
The state paid to the school district the 
sum of $3.25 per month per pupil trans- 
ported, where the pupils resided outside the 
boundaries of the district. Two junior col- 
lege students, who were enrolled in a public 
junior college and who resided outside the 
school district boundaries, were being trans- 
ported on the bus. These students paid $3.00 
per month out of their personal funds to 
the district for the transportation. There 
was no net profit to the school district in 
the operation of its school buses. The school 
district was a state agency engaged in the 
governmental function of furthering educa- 
tion, and the fact that two of the pupils re- 
sided outside of the district and paid for 
their transportation did not alter the rule of 
nonliability. Judgment for defendant was 
affirmed.—Campbell v. Hillsboro Independ- 
ent School District. Texas Court of Civil 
Appeals, Waco. July 10, 1947. 28 CCH 
AUTOMOBILE Cases 17. 

Horton B. Porter, Hillsboro, Texas, for Ap- 
pellant. 


Sleeper, Boynton, Darden & Burleson, Waco, 
Texas, for Appellee. 


TEACHER'S CAR 
STOLEN BY DELINQUENT 


(NEW YORK) 
@ State’s liability 
Supervision of inmates 
Contributory negligence 


Plaintiff was a teacher at a state institu- 
tion for delinquent boys. He occasionally 
used his car in connection with his duties. 
While out on the athletic field, he sent one 
of the inmates to his room on an errand and 
gave him a key ring containing numerous 
keys. When the boy failed to return it was 
discovered that he had somehow started 
plaintiff’s car, had driven away with it and 
wrecked it. Plaintiff sought recovery from 
the State for the damage to his car on the 
ground of negligence on the part of the State 
in the supervision of the boy. The court was 
unable to find any basis of liability on the 
part of the State for the unfortunate acci- 
dent. If there were any negligence on the 
part of anyone, it was on the part of plain- 
tiff himself in entrusting the youth with a 
ring of keys and sending him unattended on 
an errand. Hence, either there was no neg- 
ligence on the part of anyone or plaintiff was 
guilty of contributory negligence in which 
event there likewise could be no recovery. 
Judgment of dismissal was entered.—Cald- 
well v. The State of New York. New York 
Court of Claims. Filed August 1, 1947. 28 
CCH AvutTOoMoBILE CASEs 11, 


John T. Doles, Jr., for Claimant. 


Nathaniel L. Goldstein, Attorney General, 
Arthur W. Mattson, Sidney B. Gordon, Assist- 
ants Attorney General, for the State of New 
York. 


UNATTENDED TAXI STOLEN 


(MAINE) 


@ Collision with parked automobile 
Owner’s liability 


The taxicab drivex parked his cab, the 
motor idling, on private property in a diner 
driveway, entered and ordered a meal. Within 
five minutes he discovered that the taxi had 
disappeared, and while looking for the stolen 
vehicle learned that it had been involved in 
a collision with plaintiff’s parked car. Plain- 
tiff contended that by parking the taxi un- 
attended, with its motor running, defendant’s 
driver created an unreasonable risk of harm 
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by virtue of the fact that the theft was 
invited, with the reasonably foreseeable like- 
lihood that the thief would drive improperly 
in making his getaway. 


Defendant was not negligent as a matter 
of law. He was under no legal duty to 
anticipate the sudden, willful and illegal act 
of the thief. The taxi was at all times within 
the driver’s view, and it was not parked in 
violation of any statute or ordinance, but 
had been brought to rest upon private prop- 
erty. The intervening, independent, illegal 
act of the thief broke the causal connection 
between defendant’s alleged negligence and 
the injury suffered by plaintiff. Defendant’s 
motion for a new trial was sustained and 
the verdict for plaintiff set aside—Curtis v. 
Jacobson, d.b.a. Prime Taxi Company. Maine 
Supreme Judicial Court. May 2, 1947. 
28 CCH AvtomosiLe CAsEs 92. 

Berman, Berman & Wernick, Portland, Maine, 
for Plaintiff. 


Robinson, Richardson & Leddy, 
Maine, for Defendant. 


Portland, 


INTOXICATED FIRE TRUCK DRIVER 


(MASSACHUSETTS) 


e Pedestrian injured 
Agency of driver 


Plaintiff was struck by a fire truck, which 
was lettered “U. S. Navy,” bore “USN” 
plates, and was commonly kept in defend- 
ant’s shipyards. The driver, who was drunk, 
was employed by defendant as a third-class 
rigger, but did not work on the day of the 
accident. He did not have a driver’s license, 
and he was not a member of defendant's fire 
department. A member of the fire depart- 
ment had left the truck, with the motor run- 
ning, in front of the fire station. The guard 
at the gate first observed the truck at a 
distance of seventy-five feet while he was 
occupied in taking badge numbers of per- 
sons passing through an opening used by 
pedestrians. He next observed it thirteen 
feet away and could have closed the gate in 
two seconds, but did not do so because he 
did not know that the truck was “going 
past.” It was the practice to require drivers 
of fire apparatus to slow down, identify them- 
selves, and disclose their destination. This 
truck was designed primarily to service other 
fire apparatus and secondarily to be an inde- 
pendent fire fighting unit. Although it went 


to the gate several times a day, it had occa- 
sion to leave the yard only in response to 
an alarm. As no shift change was in opera- 
tion when the truck left the yard, the gate 
was required to be closed. 

The court upheld the directed verdict for 
defendant on all counts. Defendant was not 
liable for negligent operation by an agent, 
since there was no evidence that the driver 
was acting within the scope of his employ- 
ment. Plaintiff could not recover for the 
operation of an improperly registered auto- 
mobile, since there is no statutory require- 
ment that an automobile used in the service 
of the United States Navy should be regis- 
tered in Massachusetts. Finally, there could 
be no recovery for negligently permitting 
an unfit person to operate a motor vehicle 
upon a public way, for there was no evi- 
dence of permission and nothing to indicate 
that the driver was seen to take the truck 
or should have been observed in time to 
prevent his doing so. Moreover, the testi- 
mony failed to disclose that the guard at 
the gate should have realized that the ve- 
hicle, contrary to practice, was to pass through 
the gate without stopping, or that the rigger 
was the driver, or that he was intoxicated. 
Plaintiff’s exceptions were overruled.—Ouel- 
lette v. Bethlehem-Hingham Shipyard, Inc. 
Massachusetts Supreme Judicial Court. Nor- 
folk. June 4, 1947. 28 CCH AUTOMOBILE 
CAsEs 48. 


D. Short, H. J. Williams, for Plaintiff. 
S. Burr, for Defendant. 


DRIVER STANDING 
BEHIND STALLED CAR 


(TENNESSEE) 


© Struck from rear 
Contributory negligence 


Plaintiff, a member of the Armed Forces, 
had been detailed to work for the Aluminum 
Company of America at Alcoa on the night 
shift. While plaintiff was driving to work 
his car became disabled, and he and his 
companion, Akromis, maneuvered it so that 
only about twelve inches of the left side of 
the car remained on the pavement, which 
was twenty-two feet in width. Plaintiff cut 
off his driving lights, but turned on his 
front and rear parking lights. Then he and 
Akromis proceeded to the rear of the car 
to see if there was any gasoline in the tank. 
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Akromis inserted the stick and started back 
to the front of the car to examine the stick 
under the driving lights. Plaintiff remained 
on the edge of the pavement some two and 
one-half feet behind the car. Defendant, 
traveling at a speed of forty miles per hour, 
did not observe plaintiff's car until nearly 
upon it when he cut sharply to his left, but 
not in time to avoid striking both plaintiff 
and the car, Defendant was violating the 
thirty mile per hour speed limit of the City 
of Alcoa and consequently was guilty of 
negligence per se. Must plaintiff have turned 
around and faced oncoming traffic to see if 
it would run over a disabled car, especially 
one lighted by its own parking lights, and 
the lights from the nearby Alcoa plant? To 
charge plaintiff with contributory negligence 
as a matter of law would be virtually to lay 
down a rule that no man could inspect and 
try to remedy a disabled vehicle while on 
a highway or street at night. Judgment 
for plaintiff was affirmed.—Cox v. Pruden. 
Tennessee Court of Appeals, Eastern Sec- 
tion. July 9, 1947, 28 CCH AvuTOMOBILE 
Cases 91, 

Donaldson, Montgomery & Kennerly, Knox- 
ville, Tennessee, for Plaintiff in Error. 


Goddard & Gamble, Maryville, Tennessee, for 
Defendant in Error. 


SERVICE OF PROCESS 
ON FOREIGN ADMINISTRATRIX 





(IOWA) 


@ Nonresident Motorist Act 
Validity of statute 


While driving his father’s truck on a 
street in Sioux City, Iowa, defendant Mer- 
lin Anderson ran into and severely injured 
plaintiff, a citizen and resident of the State 
of Iowa. The Andersons were residents of 
the State of South Dakota. Subsequent to 
the accident Merlin’s father died, and plain- 
tiff brought an action in the state district 
court in lowa against Merlin and Alma B. 
Anderson, administratrix of the decedent’s 
estate. Service was made upon both de- 
fendants under an amendment to the Iowa 
Nonresident Motorist Service Act, provid- 
ing for service upon foreign executors and 
administrators. Upon application by defend- 
ants the action was removed to the federal 
court on the ground of diversity of citizen- 
ship. 


Dismissing the action against the admin- 
istratrix for lack of jurisdiction, the court 
held that the amendment providing for sery- 
ice on foreign administrators was invalid. 
Recent amendments to the various Non- 
resident Motorist Service Acts providing for 
the inclusion of executors and administrators 
are based upon the theory that consent of 
jurisdiction given by the decedent is binding 
after his death upon the court administering 
his property in the state of his residence. 
Whether a claim is sought to be established 
by a direct suit or by the filing of a claim in 
the estate proceedings, it is essentially a 
proceeding in rem, no personal judgment be- 
ing asked, possible or obtainable against the 
executor, only the establishment of the right 
to share in the property in the hands of the 
executor. During the lifetime of a motorist, 
he constitutes the source of jurisdiction for 
the enforcement of a claim arising out of 
his negligent operation of a motor vehicle, 
but upon his death, the claim ceases to be 
in personam, and the source of jurisdiction 
for its enforcement is his property within the 
state of his residence.—Knoop, etc., et al. v. 
Anderson et al. United States District 
Court, Northern District of Iowa, Western 
Division. Filed April 8, 1947. 28 CCH 
AUTOMOBILE CAsEs 120. 

Stewart & Hatfield, 612 Toy National Bank 
Building, Sioux City 14, Iowa, for Plaintiffs. 


Stilwill, Brackney, Stilwill & Wilson, 336 
Davidson Building, Sioux City 13, Iowa, for De 
fendants. 


U—DRIVE TRUCK 
HITS FILLING STATION 


(WASHINGTON) 


e Agency of driver 
Part-time high school employee 


Livingston, desiring to transport some 
lumber to his summer home, rented a U. 
Drive Truck from defendant. Herr, was em- 
ployed by someone to drive it, negligently 
ran into and damaged plaintiff's service 
station. The single question was whether 
Herr was the servant of Livingston or U. 
Drive Company at the time of the accident. 
When Livingston rented the truck from 
Hanson, one of the U. Drive company part- 
ners, he asked for a driver. Hanson replied 
that they did not furnish drivers, whereupon 
Livingston asked if he knew of any driver 
he could get. Hanson suggested a young 
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high school boy, who worked part time for 
U. Drive Company, but who was not work- 
ing for them that day. After securing his 
mother’s consent, Herr agreed to make the 
trip, and Livingston told him to bring the 
truck to his house about five o’clock. On 
the morning after the accident, Livingston 
informed U. Drive Company of the acci- 
dent and asked for a statement of the 
amount he owed, telling them to include 
the driver’s wages. The boy’s time card 
was not punched on the day he drove for 
Livingston and his wages for the trip were 
not included on his payroll check. He was 
paid by cash nine days after the accident. 
The court believed that the preponderance 
of the evidence showed that Herr was the 
servant and employee of Livingston at the 
time of the accident. After Hanson intro- 
duced Herr to Livingston, the latter dealt 
exclusively with Herr. Whether or not Herr 
would make the trip depended upon his se- 
curing the consent of his mother and was 
not a matter for Hanson’s decision. Judg- 
ment against U. Drive Company was re- 
versed and the cause remanded for entry of 
judgment against Livingston.—Pickering et 
al. v. Hanson et al., Crescent U. Drive 
Company, Appellant, Livingston et al., 
Respondents. Washington Supreme Court, 
Department One. July 31, 1947. 28 CCH 
AUTOMOBILE CASEs 124. 

' Newton & Newton, Lewis A. Bell, for Appel- 
ant. 


Cooper & Cooper, for Respondents, Cross Ap- 
pellants. 

A. E. Dailey, 
et al. 


for Respondents Livingston 


TAXICAB TRANSPORTATION 
FURNISHED BY EMPLOYER 





(MONTANA) 


© Tortfeasor’s liability 
Employee's right of action 


The Mountain States Telephone and 
Telegraph Company agreed to furnish its 
employees transportation to and from Fort 
Harrison and contracted with defendant taxi- 
cab company to furnish this service. The 
trips were to be made on ‘schedule to accom- 
modate the telephone company’s regular 
shifts, and on these trips the cabs were to 
transport the company’s employees exclu- 
sively. Aside from the time schedule, the 


AUTOMOBILE 


telephone company had no control over the 
operation of defendants’ vehicles, such as 
the rate of speed, the route to be followed, the 
selection of drivers, or the mechanical main- 
tenance of the vehicles. Plaintiff, a tele- 
phone company employee, sustained personal 
injuries when the taxicab in which she was 
a passenger was involved in an accident. 
She was successful in the trial court in her 
action against defendants, who appealed, 
contending that plaintiff was not entitled to 
recover from defendants because at the time 
of the accident she was being transported 
within the course of her employment, in con- 
nection therewith, and as a part thereof, and 
that her sole remedy was against her em- 
ployer under the Workmen’s Compensation 


Act. 


Section 2839, Revised Code of Montana, 
1935, provides that where both the employer 
and employee have elected to come under 
this act, its provisions are exclusive, and 
such election shall be held to be a surrender 
by the employer and employee, as between 
themselves, of their right to any other 
method, form or kind of compensation. 
However, whenever the employee receives 
an injury while performing the duties of his 
employment, and such injuries are caused 
by the act or omission of some persons 
other than his employer, and where the 
cause of injury has no direct connection 
with, does not arise out of or necessarily 
follow as an incident of his employment, 
then the employee has, in addition to the 
right to receive compensation under the 
Workmen’s Compensation Act, the right to 
prosecute an action for damages against 
the persons causing the injury. 


Conceding that the injury was sustained 
in the course of plaintiff’s employment, the 
court held that it did not follow that the 
cause of the injury had a direct connection 
with, arose out of, or necessarily followed 
as an incident of the employment. The 
legislature, by amending Section 2839, Re- 
vised Codes of 1921, by Chapter 138, Laws 
of 1933, apparently intended to remove the 
all-inclusive restriction upon recovery by an 
injured workman from an independent tort- 
feasor imposed by the terms of the 1921 Act. 
The language of the proviso and the inclu- 
sion of the words “as between themselves” 
indicated an intent to restrict the method 
of settlement for injuries only as between 
employer and employee. Judgment for plain- 
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tiff was affirmed.—Hoffman v. Johnston et 
al., d.b.a. Helena Cab and Bus Company. 
Montana Supreme Court. June 13, 1947. 28 
CCH AvutTomosi.e Cases 111. 

Weir, Clift & Bennett, Helena, Montana, 
Newell Gough, Jr., for Defendants, Appellants. 


M. J. Thomas, Helena, Montana, for Plain- 
tiff, Respondent. 


MAIL TRUCK 
HITS DINING CAR WAITER 


(DISTRICT OF COLUMBIA) 


e@ Terminal company’s liability 
Loaned servant doctrine 
Control of driver 


Whose servant is the employee of a 
terminal company while he is engaged in 
moving mail from one train to another? Is 
he loaned by the terminal company to the 
United States Government? As plaintiff, a 
dining car waiter, left the dining car on 
which he had arrived in Washington, he was 
struck by an electrically propelled truck 
owned by defendant terminal company and 
operated by one of its employees, who was 
engaged in transferring mail from one train 
to another. Defendant argued that it was 
relieved of liability, as a matter of law, under 
the loaned servant doctrine. Previously, a 
regulation of the Postmaster General pro- 
vided that railroads should furnish the men 
necessary to handle, load and unload the 
mail “under the direction of the transfer 
clerk or clerk in charge of the car.” But 
prior to the accident the regulation was 
amended and the quoted portion deleted. 
Furthermore, Section 1740, Postal Laws and 
Regulations, 1940, provides that where rail- 
roads are required to take the mails or to 
transfer them to connecting railroads, the 
persons employed to perform this service 
shall be regarded as agents of the com- 
panies and not employees of the postal serv- 
ice. Reasonable men could well differ as 
to whether the postal authorities, acting 
through the postal clerks, or defendant, act- 
ing through its agents, had the power to 
control the operator of the truck at the 
precise time it collided with plaintiff. 
Therefore, the question was for the jury, and 
defendant’s motion to set aside the verdict 
was denied.—Martin v. Washington Ter- 
minal Company. United States District 


Court, District of Columbia. March 25, 1947, 
28 CCH AvutToMosILe Cases 53. 

Emory B. Smith, 1707 2nd Street, N. w., 
Washington, D. C., for Plaintiff. 


William B. Jones, Edwin A, Mooers, Union 
Trust Building, Washington, D. C., for De 
fendant. 


PARKED CAR ROLLS INTO ROAD 


(MASSACHUSETTS) 
@ Owner’s liability 
Inference of negligence 


Plaintiff was approaching a roadside eat- 
ing place called the Chateau, which was on 
his left hand side of the road, when he 
noticed a black object coming from the 
location of the Chateau. He applied the 
brakes and endeavored to stop, but the ob- 
ject, an automobile, rolled down into the 
road, struck plaintiff’s automobile and threw 
it against a fence. Immediately the owner 
emerged from the Chateau, stated that he 
had just parked his car a few minutes before 
in the parking space, and that he was unable 
to understand how it had rolled into the 
road. The parking space, not over twenty 
feet from the highway, had a rough dirt 
surface and a distinct down grade. Defend- 
ant had not locked his vehicle when he 
parked it, but had taken the keys with him. 
A request by defendant for a ruling that 
plaintiff had not presented sufficient evidence 
to warrant a finding in his favor was refused 
by the trial judge. The denial of the request 
was not erroneous. Since so short an inter- 
val had elapsed between the time when de- 
fendant left his unlocked automobile on a 
down grade in the parking space and the 
time when it rolled into the road and struck 
plaintiff’s car, an inference that this happen- 
ing was due to the negligence of defendant 
was warranted.—Pelland v. D’Allesandro. 
Massachusetts Supreme Judicial Court. 
Middlesex. June 4, 1947. 28 CCH Avutomo- 
BILE CAsEs 51. 


J. A. MeNiff, for Plaintiff. 
B. H. Seron, for Defendant. 


AUTO STALLED AT CROSSING 


(PENNSYLVANIA) 
@ Engineer’s lookout 


Plaintiff had reached the second track 
when his automobile skidded off the crossing 
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and into a position between the rails where 
it was impossible to move it on its own 
power back onto the crossing. Its front 
bumper came to rest against a four-foot 
embankment of snow. While attempting to 
maneuver the car, plaintiff saw the headlight 
of an approaching train estimated by him to 
be 1250 feet from the crossing. To save 
himself he got out of the car, but made no 
effort to flag the train. It was a foggy night, 
and a slight drizzle was falling. The en- 
gineer did not see the automobile until he 
was “a car length or two” from the crossing. 
The train came to a stop 1200 feet beyond 
the crossing. The jury was permitted to 
base an inference as to speed on the distance 
the train traveled after the collision. That 
was the sole evidence of negligence in the 
operation of the train, and the court was 
of the opinion that it was not sufficient to 
take the case to the jury. 


The only direct and positive testimony as 
to speed was that it was from twenty-five 
to thirty miles per hour. Even if a higher 
rate could be inferred, it would not support 
an inference of negligence unless it was 
proved that it was an unusual speed for 
trains at that crossing or that some condi- 
tion was present and known to the engineer 
which would make such speed negligence. 
Assuming that the engineer should have 
seen the car, which was wedged against the 
snowbank with but one light visible, as soon 
as he rounded the curve and entered the 
straightway some 500 or 600 feet from the 
crossing, there was no evidence that he could 
have brought the train to a stop in time to 
avoid the collision. Judgment n. o. v. for 
defendant was affirmed.—Veres et al. v. 
Pennsylvania Railroad Company et al. Penn- 
sylvania Superior Court. Filed July 17, 
1947. 28 CCH AvuTOMOBILE CAsEs 62. 

Clair D. Moss, 802 Frick Building, Pittsburgh, 
Pennsylvania, for Plaintiffs, Appellants. 


John R. Bredin, Dalzell, McFall, Pringle & 
Bredin, 450 Fourth Avenue, Pittsburgh, Penn- 
Sylvania, for Defendants, Appellees. 


STRADDLER STALLED 


(PENNSYLVANIA) 


© Struck by streetcar 
Contributory negligence 


For some time plaintiff had been driving 
with his wheels straddling the streetcar 
tracks. While driving in this manner, his 
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motor stalled, and he drifted for some dis- 
tance trying to get it started. He then got 
out of his automobile, looked under the 
hood and was looking under the dashboard 
when his car was struck from the rear by de- 
fendant’s trolley. The jury by its verdict 
found plaintiff free from contributory neg- 
ligence. According to his .own testimony, 
plaintiff was familiar with the place of the 
accident and that “streetcars traveled on 
there.” Yet he chose to drive on the tracks 
rather than on the forty-eight feet of con- 
crete highway. He had been following the 
car line “to direct me on the road because 
it was raining,” but the rain had ceased 
before the car stalled. Defendant had the 
superior right over the slag surfaced por- 
tion occupied by its tracks. Instead of driv- 
ing in the available safe area, plaintiff 
voluntarily placed himself in a position of 
danger. Contributory negligence will be ju- 
dicially declared where it is so clear that 
reasonable minds cannot differ. Judgment 
for plaintiff was reversed.—Hinton, Jr. v. 
Pittsburgh Railways Company. Pennsyl- 
vania Superior Court, Pittsburgh District. 
July 17, 1947. 28 CCH AvutomosiLe CAsEs 
66. 

Con F. McGregor, 908 Peoples Bank Building, 


J. R. MeNary, 801 Grant Building, Pittsburgh, 
Pennsylvania, for Plaintiff, Appellee. 


N. M. Katz, 610 Berger Building, Pittsburgh, 
Pennsylvania, for Defendant, Appellant. 


EMPLOYER'S TRUCK 
USED ON LUNCH HOUR 


(NEW MEXICO) 
®@ Scope of employment 





Although the eating of food may be ne- 
cessary to keep up an employee’s vitality so 
as to enable him to perform the duties of his 
employment, normally a servant is not on 
his master’s business or acting within the 
scope of his employment while eating or on 
his way to eat. An exception to this rule 
arises if an employee is permitted to drive 
the master’s automobile to and from his 
meals for the purpose of enabling him to 
reach his work earlier. Rinner had worked 
one-half hour past his lunch hour servicing 
a customer’s car, and his manager had per- 
mitted him to use a truck to go to his home 
for lunch. While driving the truck to lunch 
Rinner was involved in an accident in which 
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plaintiffs were injured. It was a common 
occurrence for Rinner and other employees 
to work beyond the regular lunch hour. 
The truck had not been used previously by 
any of the employees to go to their meals 
or on personal errands. Rinner’s lunch hour 
was not shortened, and the use of the truck 
was an accommodation. Consequently, Rin- 
ner was not driving within the scope of his 
employment at the time of the accident, and 
defendant was not answerable for Rinner’s 
negligence. Judgment for defendant was 
affirmed.—Miller et al. v. Hoefgen, d.b.a. 
Valley Oil Company, et al. New Mexico 
Supreme Court. August 6, 1947. 28 CCH 
AUTOMOBILE CasEs 70. 

Lewis R. Sutin, Albuquerque, New Mexico, 
for Plaintiffs, Appellants. 


Gilbert & Gilbert, Santa Fe, New Mexico, 
Dailey & Rogers, Albuquerque, New Mexico, for 
Defendant, Appellant Hoefgen, d.b.a. Valley 
Oil Company. 


CAR PLUNGES 
THROUGH BRIDGE RAILING 


(WASHINGTON) 


@ Defective guardrail 
Speed 


Proximate cause 


Plaintiff's daughter was found dead in her 
automobile, which, after traveling some 380 
feet up the approach of a bridge maintained 
by defendant, had broken through the guard- 
rail and landed upside down on the ground 
forty-one feet below the floor of the bridge. 
The railing adjacent to the point where the 
automobile went through the guardrail was 
in bad condition. Nails were loose in the 
ends of the boards, and the boards were 
warped. Plaintiff contended that the accident 
was the result of defendant’s negligence to 
use ordinary care in the construction and 
maintenance of an adequate guardrail that 
would afford protection commensurate with 
the danger, and that this negligence was the 
proximate cause of the decedent’s death. 
Defendant owed no duty of care to the de- 
cedent to provide a guardrail of sufficient 
strength to withstand the weight of an au- 
tomobile driven so rapidly, and in excess 
of the legal rate of speed, as to resist the 
obstruction of a four by four inch timber, 
then a fourteen inch pipe, and after riding 
that pipe for eighteen feet, plunge com- 


pletely over that pipe through the railing 
and off the bridge. There was no duty on 
the part of defendant to foresee and provide 
against such an accident. Judgment ». o. v, 
for defendant was affirmed.—Overton jy, 
Wenatchee Beebe Orchard Company. Wash- 
ington Supreme Court, Department One. 
July 10, 1947. 28 CCH AvutTomosiLe Cases 
78. 

Colvin & Williams, Sam R. Sumner, for Ap- 
pellant. 


Skeet, McKelvy, Henke, Evenson & Uhlman, 
Altha P. Curry, for Respondent. 


INVOLUNTARY SLEEP 
OF GUEST RIDER 


(MASSACHUSETTS) 


e Host’s liability 
Car overturning 


A guest rider was injured when the auto- 
mobile overturned while the host was asleep. 
Plaintiff, too, was asleep, although he tried 
to keep awake. Plaintiff excepted to the re- 
fusal of the judge to give a ruling that not 
every instance of a guest’s surrender of care 
to his host bars recovery, but only if the 
surrender is voluntary and unconstrained. 
The judge charged the jury that a passenger 
who falls asleep and surrenders his care to 
the driver is guilty of contributory neg- 
ligence that prevents recovery, and the jury 
returned a verdict for the host. The act of 
plaintiff in going to sleep might be negligent 
under some circumstances, but where he 
had no reason,to fear incompetence or care- 
lessness on the part of his host, he was not neg- 
ligent as a matter of law in involuntarily 
going to sleep in the automobile. Plaintiff's 
exceptions were sustained.—O’Brien v. 
Janelle. Masssachusetts Supreme Judicial 
Court. Middlesex. May 28, 1947. 28 CCH 
AUTOMOBILE CAsEs 98. 


H. J. Williams, for Plaintiff. 
J. P. Sullivan, for Defendant. 


LOOSE CARS KICKED INTO SIDING 


(TENNESSEE) 


® Stalled vehicle struck 
Absence of flagman 
Public v. private crossing 


Defendant railroad had a line to Palmer, 
and from there a line leading to the mines of 
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acoal company. For many years in travel- 
ing to and from the mines, it was necessary 
to use a road leading from the mine entrance 
on the west of the track, north along the 
track to and over the crossing, then back 
south for one-quarter of a mile, and then 
onto Palmer. Eventually the road authori- 
ties built a new road from the mine direct to 
Palmer, which necessitated a new crossing. 
The new road diverted practically all traffic 
from the old road except for the few families 
who lived on it and except for the use of 
the powder magazine where the explosives 
used in the mining operations were stored. 
However, the old road was never abandoned 
and was supported by public funds. The 
crossing continued to be maintained by de- 
fendant. Plaintiff was employed by the 
mine company, and part of his duties re- 
quired him to take his car and go along the 
old road over the crossing to the powder 
magazine to obtain explosives. As plaintiff 
started over the crossing, a wheel lodged in 
the tracks. Just at this moment defendant 
kicked fifteen cars into the siding. Unaware 
that the cars were loose and unattended, 
plaintiff opened the door, ran down the 
track, and attempted to flag the cars down 
with his cap. The cars hit plaintiff’s auto- 
mobile and pushed it up the track. Plaintiff 
charged defendant with negligence in that 
the automobile constituted an obstruction 
upon the track over a public highway cross- 
ing and defendant did not provide a flagman 
to warn of the approach of the cars. 


The principal question concerned the na- 
ture of the crossing—whether public or 
private—, and, if private, whether plaintiff 
was an invitee or a mere licensee. Defendant 
introduced a resolution adopted by the court 
abandoning the old crossing. The court 
questioned the right of the county court to 
abandon the crossing without abandoning 
the old road. “If the county court can 
abandon a railway crossing which is part of 
a little used public road, then it would have 
the same authority to abandon one ona much 
used public road. The railway was charged 
with the duty of maintaining this as a public 
crossing under Code Section 2657-2661. We 
know of no authority on the part of the 
county court to abrogate these codal provi- 
sions. It is true that the road could be 
closed under Code Section 2730, or public 
support withdrawn from it, but this was not 
done. But if we be mistaken in the view 
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that it was without authority to close the 
crossing, there was evidence that the public 
had continued the use of this road and that 
such use had been acquiesced in by de- 
fendant. In any event, it would establish 
the status of plaintiff as an invitee.” Judg- 
ment for plaintiff was affirmed—Nashville, 
Chattanooga & St. Louis Railway Com- 
pany v. Burnette. Tennessee Court of Ap- 
peals, Eastern Section. Filed August 15, 
1947. 28 CCH AvutomositE Cases 105. 
Spurlock, Spears, Reynolds & Moore, 
tanooga, Tennessee, for Plaintiff in Error. 


T. J. Davis, Joe Frassrand, Chattanooga, Ten- 
nessee, for Defendant in Error. 


Chat- 


ENTERING CAR IN TRAFFIC 


(TENNESSEE) 


®@ Lookout of truck driver 
Contributory negligence 


Plaintiff parked his automobile parallel 
with and against the curbing. There was 
room for three cars to move abreast along 
the street outside of this parking zone. The 
rear bumper of plaintiff's car was against 
the front bumper of a car parked immedi- 
ately behind him. Plaintiff crossed over 
these bumpers and walked to the left door 
of his car, which was next to the traffic in 
the busy, much traveled street. He looked 
and saw no motor vehicles approaching; so 
he opened the door of his car, said a word 
or two to a friend, and started to enter the 
car under the steering wheel. While his 
left hand was on the open door and his right 
hand was on the steering wheel, defendants 
ran their truck into the open door and caught 
plaintiff's hand between the door of his car 
and the truck, The truck driver did not see 
the open door or plaintiff before the accident, 
although there was nothing to prevent his 
seeing them. Contributory negligence did 
not stand out as a matter of law, and the 
questions of negligence and contributory 
negligence were properly submitted to the 
jury. Judgment for plaintiff was affirmed.— 
Ezell v. Post Sign Company, Inc., et al. 
Tennessee Court of Appeals, Middle Sec- 
tion, Nashville. July 26, 1947. 28 CCH 
AUTOMOBILE CASEs 53. 

Roy A. Miles, Nashville, Tennessee, for Ezell. 


Levine & Levine, Nashville, Tennessee, for 
Post Sign Company and Cude. 
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INFANT PASSENGER 
KNOCKED INTO ROAD 


(MINNESOTA) 


@ Intersection collision 
Amount of verdict 


As plaintiff's car was almost across the 
intersection, it was struck in the rear by 
defendants’ truck. The force of the impact 
knocked the three-month-old infant plaintiff 
from her grandmother’s arms into the road, 
causing severe and permanent injuries. The 
accident occurred at the intersection of two 
graveled country roads. Defendant driver 
testified that as he approached the highway 
his speed was from thirty to thirty-five miles 
per hour; that he first observed plaintiff's 
car when he was seventy feet from the 
intersection; that he then removed his foot 
from the accelerator, but did not apply his 
brakes because he “figured she would stop 
and give me the right-of-way”; that when he 
was thirty feet from the center of the inter- 
section, he knew there was going to be a 
collision, but that he did not then or there- 
after apply his brakes. The driver of plain- 
tiff’s car testified that she slowed down to 
about fifteen miles per hour as she started 
across the intersection, lightly applying the 
brakes; that about twenty feet north of 
the intersection she looked to the right; that 
prior thereto the knoll west of the north- 
south road obstructed her view to the right; 
that when she looked to the right she could 
see down the east-west highway seventy to 
eighty feet, but that the downgrade beyond 
obstructed further vision in that direction; 
and that she did not see defendants’ truck 
until an instant before the collision. 

The evidence appeared ample to justify 
the trial court’s submission of the issues of 
negligence and proximate cause to the jury. 
Defendant driver was negligent in approach- 
ing a partially blind intersection at a speed 
of thirty-five miles per hour, in failing to 
apply his brakes after he observed plaintiff's 
car as it neared the intersection, in his failure 
to yield the right-of-way after plaintiff’s car 
had first entered the intersection, and in 
his careless assumption that the driver of 
plaintiff’s car would stop and give him the 
right-of-way. 

Defendants asserted that a verdict of 
$40,000 for the infant and $2500 for her 
father were so excessive as to indicate the 


presence of passion and prejudice sufficient 
to justify new trials. The child sustained 
injuries which included destruction of por- 
tions of the brain cells which cannot be 
replaced; destruction of the optic nerve re- 
sulting in permanent loss of useful vision in 
the left eye; paralysis of the sixth nerve 
resulting in a “cross-eye” which cannot be 
corrected by operation; and impairment of 
the nerve supply to the right leg so that it 
bends backward and has ceased to grow as 
fast as the left leg and will ultimately be 
several inches shorter than the left leg. In 
addition, she will be required either to wear 
a brace throughout her life or to submit to 
an operation to stiffen her entire leg. Under 
the circumstances, the court did not feel that 
a verdict of $40,000 was excessive. Judg- 
ments for plaintiffs were affirmed.—Eichten 
et al. v. Central Minnesota Cooperative 
Power Association of Redwood County, 
Minnesota, et al. Minnesota Supreme Court. 
Filed June 20, 1947. 28 CCH Avromosite 
Cases 1. 

Freeman & King, 1167 N. W. Bank Building, 
Minneapolis 2, Minnesota, for Respondents. 


Ernest E. Watson, S. S. Larson, 906 Andus 
Building, Minneapolis 2, Minnesota, T. 0. 
Streissguth, New Ulm, Minnesota, for Appel- 
lants. 


LOG FALLS FROM TRUCK 


(NEW YORK) 


@ Volunteer loader injured 
Improper skids 


Plaintiff conducted a small farm upon 
which he felled trees that were sawed into 
seven logs, which he placed on a “roll way” 
or loading platform. Defendants sent a 
truck driven by an employee, DeClercq, to 
move the logs to their saw mill. Plaintiff 
volunteered to help DeClercq. Two skids 
were used to form a bridge from plaintiff's 
loading platform to the truck rack upon 
which the logs were to be placed. It had 
been determined that four logs would oc- 
cupy the lower tier with the other three 
logs placed upon them. The ends of the 
skids which were placed upon the log that 
formed the front part of the loading platform 
were not notched to prevent slipping oF 
sliding. Three logs were placed on the truck 
without incident. Then DeClercq decided 
that the next log should be placed upon the 
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second tier. While the log was being rolled 
from the loading platform, the skids began 
to slip. The two men lost control of the 
log which fell, injuring plaintiff. An expert 
testified that the skids should have been 
notched to prevent them from sliding and 
that four logs should have been placed in 
the first tier with the log nearest to the 
“roll way” immobilized by the use of chocks 
before beginning the second tier. Two men 
were needed to do the work of loading, and 
defendants’ business was furthered through 
the assistance offered by plaintiff, who as 
owner of the logs was interested in the work. 
He had the right to assume.that the log 
trucker would furnish adequate and proper 
instruments and tools and that its employee 
in charge of the truck would act in a care- 
ful manner. Judgment for plaintiff was 
afirmed.—Rice v. Isbell et al. New York 
Supreme Court, Appellate Division, Third 
Department. July 1, 1947. 28 CCH Aurto- 
MOBILE CASES 51. 

Neidhart & Powers, Michael S. Powers, for 
Plaintiff, Respondent. 

Joe Schapiro, for Defendants, Appellants. 


NARROW CLEARANCE 
MISJSUDGED 


(MASSACHUSETTS) 


e@ Open truck door struck 
Impact jarring axe 
Workman injured 


Plaintiff, a city employee, was proceeding 
in a small truck with fellow employees to 
William Street to open “packed ditches” in 
order to drain water which had collected 
in the street. The driver of the truck 
stopped about 500 feet from Holmes Road, 
north of the center line of William Street, 
where the puddle of water was located. 
William Street, gravelled and treated with 
oil, was nineteen feet wide. After the truck 
was stopped the clearance on the left hand 
side was about five feet. Plaintiff went to 
the right hand side of the truck to obtain his 
tools. The driver, starting to get out, opened 
the door about five inches. Defendant’s car 
approached from the rear and with a violent 
crack smashed the open door. Plaintiff, who 
was reaching into the back of the truck to 
get a pickaxe, was injured when the impact 
caused the axe to fly into the air and strike 
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him in the shoulder. In reliance upon G, L. 
(Ter. Ed.) Chapter 89, Section 2, defendant 
argued that it was his duty to pass to the 
left of the truck and that he was not re- 
quired to anticipate that as he was about 
to pass the door of the truck would be 
opened. The statute provides that the driver 
of a passing vehicle shall drive a safe dis- 
tance to the left of the other vehicle, and 
if the way is of sufficient width for the two 
vehicles to pass, the driver of the leading 
vehicle shall not unnecessarily obstruct the 
other. However, the truck could not have 
been found to have been willfully obstructing 
the highway. It was stopped properly just 
before the puddle. Moreover, the clearance 
to the left of the truck was not such that 
defendant could drive a safe distance to the 
left, for defendant’s automobile was six feet 
wide, and the clearance when he attempted 
to pass the truck was but five feet. Notwith- 
standing the fact that defendant saw the 
truck and workmen from a distance of 500 
feet, he failed to stop. The jury was war- 
ranted in finding that plaintiff’s injuries were 
caused by defendant’s negligence in misjudg- 
ing the clearance on the left of the truck, 
and defendant’s exceptions to the denial of 
his motion for a directed verdict were over- 
ruled—Connelly v. Eby. Massachusetts 
Supreme Judicial Court. June 5, 1947. 28 
CCH Aurtomosite CAsEs 16. 


J. T. Bartlett, for Defendant. 
J. F. Scannell, for Plaintiff. 


FLAGMAN 


LEAVES CROSSING PREMATURELY 


(MARYLAND) 


© Switching operations 
Crossing cleared 
Second train approaching 


While riding in a truck driven by his em- 
ployer, the decedent was killed when the 
truck was demolished by a locomotive at a 
grade crossing at Fruitland in the early 
morning. There were ten passengers in the 
truck, which had no side windows. Ap- 
proaching the tracks from the west, the view 
to the north is unobstructed, but the view 
to the south is obstructed by a post office 
building and a tool house. There is another 
grade crossing 537 feet to the south and 
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a whistle post for both crossings 1900 feet 
to the south. The main crossing is guarded 
by automatic blinkers which flash red warn- 
ing lights whenever trains moving either 
north or south approach the crossing. A 
southbound freight train had stopped about 
twenty-one feet north of the crossing, and 
some of the cars were uncoupled. The 
engine, with some cars attached, then moved 
south, completely blocking the crossing, and 
later backed to the north, clearing the cross- 
ing, for the purpose of switching some of 
the cars to a siding. During this time the 
warning signals were automatically in opera- 
tion. While the train was blocking the 
crossing, a line of motor vehicles was halted 
on the west side. After the engine had 
backed to the north, the motor vehicles 
proceeded to cross, When the truck, which 
was fourth in line, reached the center of the 
northbound tracks, it was struck by a train 
coming from the south at a speed of forty- 
five miles per hour. The engineer testified 
that he blew his whistle, had his automatic 
bell in operation and his headlight burning. 
He saw three automobiles cross the tracks, 
but did not see the truck. The fireman saw 
the truck “as it nosed past the postoffice” 
and called to the engineer to stop. The train 
was then 300 feet from the crossing. Al- 


though the engineer immediately applied his 
brakes, the engine hit the truck broadside 
and carried it some 900 feet. 


Plaintiffs sought to establish negligence 
on the part of defendant in the conduct of the 
switching operation and in the operation of 
the northbound train. In support of the 
second ground, plaintiffs relied upon alleged 
excessive speed of the northbound train. In 
support of the first ground they offered in 
evidence certain rules of defendant relating 
to switching operations and produced testi- 
mony to show a violation of the rules in that 
no flagman was left at the crossing when it 
was temporarily cleared. They also pro- 
duced testimony concerning a custom of 
defendant to provide a flagman during 
switching operations, which were conducted 
daily at this point. The rules provided that 
when freight trains or engines are standing 
in the vicinity of road crossings at times 
when other trains are approaching, a train- 
man from the standing train will protect the 
crossing when possible to do so. When a 
train is shifting over a public crossing at 
grades not protected by a watchman or 


gates, a member of the crew must protect 
the crossing. Taken together, the rules 
seemed clearly designed to afford protection, 
in the shape of a flagman, against the danger 
from other trains or engines as well as from 
switching operations. They recognized the 
need for a warning in substitution for the 
blinkers, which would be meaningless or in- 
adequate as a warning of the approach of a 
second train. Whether it was possible or 
practicable to provide the substitute protec- 
tion was a question properly left to the jury 
in view of the testimony that there were five 
men in the train crew and that a flagman 
had in fact been at the crossing during the 
initial stages of the switching operation, but 
had left the crossing just before the engine 
backed to the north, clearing the crossing. 
Under such circumstances, his departure 
might be construed as an implied invitation 
to cross. Although there was legally suff- 
cient evidence of negligence in the failure to 
provide additional warning at the crossing, 
there was no legally sufficient evidence of 
negligence in the operation of the north- 
bound train, and defendant was entitled to 
have that issue withdrawn from the consid- 
eration of the jury. Judgment for plaintiff 
was reversed and a new trial granted.—The 
Pennsylvania Railroad Company v. State of 
Maryland, Use of Brewer et al. Maryland 
Court of Appeals. Filed June 11, 1947. 28 
CCH Avurtomosite CAsEs 37. 

Amos W. W. Woodcock, Fred W. C. Webb, 
Voodcock, Webb, Bounds & Travers, Salisbury, 
Maryland, for Appellant. 

Ernest C. Clark, Charles E. Hearne, Jr., Salis- 


bury, Maryland, Michael Paul Smith, Baltimore, 
Maryland, for Appellees. 


SILENCE 
TANTAMOUNT TO CONSENT 


(INDIANA) 


e Insurer’s liability 
Permission of named insured 


After recovering judgments against the 
driver of the insured vehicle, plaintiff 
brought an action against the insurer of the 
vehicle to recover the amount of the judg- 
ments, alleging that Ollie Beal was driving 
the car with “the permission of the named 
insured.” Dora Griffin, the owner, could 
not drive. Her husband kept the keys to 
the car at all times and had the entire re- 
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sponsibility of the car. Ollie Beal was an 
intimate friend of the Griffins and had driven 
the automobile a few times before the acci- 
dent when the Griffins were not along. On 
the day of the accident Beal asked Mr. 
Griffin if he could borrow the automobile 
to go and see a friend’s father, and Mr. 
Griffin replied that he could. Dora was 
sitting at the table, heard the conversation, 
and saw her husband hand the keys to Beal. 
Did such silence on the part of Dora Griffin 
constitute implied permission on her part 
to Beal to use the automobile? The word 
“permit” means to “allow to be done by 
consent or not prohibiting.” . Dora Griffin 
was present, had knowledge of the request 
and grant of permission, and had the knowl- 
edge of the facts and the power to prevent 
her husband from turning the keys over to 
Beal. Her failure to speak must be treated 
as her implied permission to Beal to use the 
automobile. Judgment for plaintiff was 
afirmed.—American Employers’ Insurance 
Company v. Cornell. Indiana Appellate 
Court. May 26, 1947. 27 CCH AUToMoBILE 
Cases 805. 

Kahn, Little Dees & Kahn, City Bank Build- 
ing, Evansville, Indiana, for Appellant. 


John H. Jennings, Court Building, Evans- 
ville, Indiana, for Appellee. 


COLLISION WITH LIGHT POLE 
ON CURVE 


(OHIO) 


@ Power company’s liability 
“Incommoding” use of road 





Electric light and power companies may 
construct poles along public roads and high- 


ways, provided the poles are not so con- 
structed “as to incommode the public in the 
use of the roads or highways.” ‘The pole in 
question was located, not in the traveled 
portion of the street, but on a grass strip, 
six feet wide, between the sidewalk and the 
curb, on the outside of a curve in the road. 
The traveled portion of the street was thirty- 
six feet wide. Plaintiff's decedent was 
riding as a guest in the rear seat of an auto- 
mobile driven by its owner in the early 
evening, but after dark, along the street 
where the pole was located. There was no 
other traffic on the street in the vicinity of 
the pole. The weather was clear and the 
pavement dry, and the driver, who lived in 
the vicinity, was familiar with the highway 
and the curve. Travelling at a high rate of 
speed, the car collided with the pole, traveled 
eighty feet along the grass strip, and 
knocked down a tree before it came to rest. 
The court concluded: “The pole was not 
maintained so as to incommode the public 
in the reasonable and proper use of the 
street. The evidence established beyond 
peradventure that the driver was not prop- 
erly using the highway and that the sole 
proximate cause of the death of the decedent 
was the improper manner in which the auto- 
mobilé in which he was riding was oper- 
ated.” Judgment for defendant was affirmed. 
—Mattuci, Adm. v. The Ohio Edison Com- 
pany. Ohio Court of Appeals, Summit 
County. October 23, 1946. 27 CCH Auto- 
MOBILE CAsEs 835. 


B. E. Musick, for Appellant. 


Slabaugh, Guinther, Jeter 
Appellee. 


& Pflueger, for 


ee 


The Prohibited Articles Warranty Clause 


Where plaintiff, engaged in the manufacture of wooden baby carriages, sus- 
tained loss from fire and sought to recover under a fire insurance policy, it was 
denied recovery. Five gallon bottles of gasoline were discovered on the premises 
and were held to be a violation of the Prohibited Articles Warranty Clause. The 
court discussed the meaning of the clause, holding that while the clause was in 
the process of being violated, the coverage under the policy was suspended. Pack- 
ard Manufacturing Company v. Indiana Lumbermens Mutual Insurance Company. 
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EXECUTORY CONTRACT 
OF SALE OF FARM 


(PENNSYLVANIA) 


e Fire insurance 
Sole and unconditional ownership 
clause 


Plaintiff agreed to sell his farm, which in- 
cluded the insured buildings, to Gregory 
and his wife for the sum of $4,000, to be 
paid at the rate of $600 a year with interest 
at four per cent. When the Gregory family 
moved onto the farm, plaintiff remained with 
them as part of their household. Up to 
February 23, 1944, the Gregorys had paid 
the sum of $300. At that time they informed 
plaintiff that they would have to give up the 
farm because they were unable to continue 
the payments. Plaintiff agreed to cancel the 
contract and engaged the Gregorys to re- 
main with him on the farm for another year. 
In June, 1944, while the Gregorys were liv- 
ing on the farm with plaintiff, a fire oc- 
curred. The insurance company refused to 
pay the loss on the ground that plaintiff 


was not the sole and unconditional owner 
of the property as required by the terms 
of the policy. 


The fact that Gregorys moved onto the 
farm and operated it, did not oust the pos- 
session of plaintiff, who remained with the 
Gregory family and exercised ultimate con- 
trol of the premises. The agreement to sell 
was upon the condition that the purchasers 
would pay $4,000, and title was not to vest 
in them until the amount was fully paid. 
More executory contracts unaccompanied 
by any transfer of possession do not con- 
stitute a change of ownership. Plaintiff did 
not part with his title and at all times was 
the sole and unconditional owner of the 
premises. Judgment for plaintiff was af- 
firmed.—Burgoon v. Conemaugh Valley Mu- 
tual Fire Insurance Company of Johnstown, 
Pennsylvania. Pennsylvania Superior Court. 
July 17, 1947. 6 CCH Fire Anp CASUALTY 
Cases 456. 

C. Randolph Myers, Alton A. McDonald, 
Ebensburg, Pennsylvania, for Appellee. 


Evans & Evans, Ebensburg, Pennsylvania, for 
Appellant. 
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LAND UNDER BUILDINGS SOLD 


(SOUTH DAKOTA) 


e Fire insurance on buildings 
Sole and unconditional ownership 
clause 
Increase of moral hazard 


Does sale of the land on which a house is 
situated amount to a change “in the interest, 
title or possession” of the house? Defendant 
had issued a policy of fire insurance on cer- 
tain buildings located on plaintiffs’ farm 
land. One month later plaintiffs sold the 
land, but retained ownership of the build- 
ing. Under the terms of the agreement, 
plaintiffs agreed to remove all the buildings 
from the premises on or before March 1, 
1946; if they should fail to do so by that 
date, the buildings would become the prop- 
erty of the purchaser of the land. After 
the sale of the land, the house was vacated by 
the tenants, and remained vacant until it 
was totally destroyed by fire on June 4, 1945. 


The insurer contended that the policy was 
void at the time of the fire by virtue of the 
sale of the real estate and transfer of pos- 
session of the land upon which the structure 
was located. The provisions that the policy 
was void “if the interest of the insured be 
other than unconditional and sole owner- 
ship, or if the subject of insurance be a 
building on ground not owned by the insured 
in fee simple,” referred, the court held, to 
the time of issuance of the policy, not to the 
time of the fire. Nor did any change take 
place in the interest, title or possession of 
the subject of insurance. If the insured was 
the owner of only an interest in the estate, 
the word “interest” used in the forfeiture 
clause would have force, and any change 
in such interest would forfeit the policy. 
But where the insured is the owner of the 
title, the word “interest” has no application, 
and if any change takes place in the title, 
the policy is forfeited. Even though the 
contract provided for forfeiture of the in- 
sured’s title to certain buildings on failure 
to remove them by a fixed date, there was 
no breach of the condition, since the fire oc- 


. . . . ° 
curred prior to the expiration of the time 


allowed for the removal. The land was not 
insured, and it was sufficient that the actual 
property covered conformed to the condi- 
tions as to absolute ownership. 


The policy also provided that it would be 
void if the hazard was increased by any 
means within the control or knowledge of 
the insured. Any act that reduces the value 
of the insured property in proportion to the 
amount of insurance, or the procuring of 
insurance materially in excess of the rea- 
sonable cash value of the insured property, 
increases the moral hazard. The facts which 
the insurer contended showed the moral 
hazard was increased, were the insuring of 
the house for $2,000, the sale of the land and 
the offer to sell the house, one day before 
the fire occurred, for $1,000. The evidence 
disclosed no relationship between the sale 
of the land and the offer to sell for less than 
the insured value, Without such evidence, 
no basis existed for judicial notice of a re- 
duction in value of structures because of a 
sale of the land. The court did not believe 
the trial court was impelled to determine 
that the offer to sell the house for less than 
its insured value was due to the sale of the 
land. Judgment for plaintiffs was affirmed. 
—Soyland et al. v. Farmers Mutual Fire 
Insurance Company of Turner County, 
South Dakota. South Dakota Supreme 
Court. April 7, 1947. 6 CCH Fire aAnp 
CAsuALTy Cases 452. 

Andrew S. Bogue, Parker, South Dakota; 


Danforth & Danforth, Sioux Falls, South Da- 
kota, for Defendant, Appellant. 


Harold Dwyer, Everett A. Bogue, Vermillion, 
South Dakota, for Plaintiffs, Respondents. 


AGENT'S ORAL CONTRACT 


(NEVADA) 


e Fire insurance 
Consideration 
Allocation of risk 


Was there an oral contract of insurance 
in effect on July 19, 1944, when plaintiff’s 
house was damaged by fire? The jury de- 
termined that there was. The insurer ap- 
pealed, contending that the evidence was 
insufficient to support the verdict because 
it did not show that plaintiff owned or had 
any insurable interest in the house, that 
there was any consideration for the alleged 
contract, or that the risk was allocated to 
defendant, and did not show the terms with 
sufficient certainty. 


The house was originally owned by plain- 
tiff’s grandmother, to whom defendant had 
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issued two fire policies, one expiring in Oc- 
tober, 1943, and the other expiring in Jan- 
uary, 1944. The house was conveyed to 
plaintiff in August, 1942. In December, 
1942, plaintiff's grandmother died testate, 
and the house was included in the inventory 
as if it were a part of the estate. At that 
time plaintiff was overseas. His mother was 
acting as his agent, by virtue of a general 
power of attorney, as well as acting as 
executrix of his grandmother’s estate. From 
September, 1943, to April, 1944, defendant’s 
agent had conversations with plaintiff's 
mother. She assured him that she wished 
to keep the polices in effect; that the estate 
had not been settled; that the property was 
deeded to plaintiff; that as soon as it was 
settled in court, she would find out whether 
the premium would be paid by plaintiff or 
the estate; and that in any event, as soon 
as the matter was determined, she should 
pay the premiums since she was acting for 
both the estate and her son. The agent 
urged her not to worry, as he would keep 
the property covered until the matter was 
settled. 


The court concluded that the agent, act- 
ing on behalf of defendant, had promised 


to insure the house, and that plaintiff's par- 
ents, acting for and on behalf of plaintiff 
and his grandmother's estate, had promised 
to pay the premiums. That was a consid- 
eration for the contract. Relying on the 
agent’s promise, plaintiff’s parents did not 
procure insurance elsewhere; that, too, was 
a consideration for the contract. The terms 
of the contract, which were similar to those 
of the policies issued to plaintiff’s grand- 
mother, were shown with sufficient cer- 
tainty. The agent represented defendant 
and seven other fire insurance companies. 
Plaintiff's parents knew that he represented 
defendant, but not that he represented any 
other company. Therefore, the risk did not 
have to be allocated. Judgment for plaintiff 
was affirmed.—Western National Insurance 
Company v. LeClare. United States Cir- 
cuit Court of Appeals, Ninth Circuit. Au- 
gust 13, 1947. 6 CCH Fire anp CASUALTY 
Cases 457. 

Royal A. Stewart, Morley Griswold, George 
L. Vargas, Reno, Nevada, for Appellant. 


John S. Sinai, John Bartlett, Reno, Nevada, 
for Appellee. 


MINK COAT DISAPPEARS 
FROM STORAGE PLANT 


(NEW JERSEY) 


@ Owner reimbursed by storage com- 
pany 
Insurer’s subrogation rights 

When defendant’s mink coat disappeared 
from the storage plant, the insurance com- 
pany, which had insured the coat for $1,800, 
paid the full amount of the claim. A week 
later the storage company paid defendant 
$1,500, and the insurer sued defendant to 
recover the sum paid by the storage com- 
pany. According to the insured, her coat 
was worth at least $3,300, the sum of the 
amounts received from the insurance com- 
pany and storage company. It is the rule 
that an insured is not liable to an insurer for 
moneys received from a tortfeasor where 
the total of his recovery from both the in- 
sured and the tortfeasor does not exceed 
his loss. He holds only the excess over 
his loss in trust for the insurer. However, 
the insured must prove that the sum re- 
covered did not exceed the value of the 
insured article. The only evidence of the 
value of the coat appeared in the storage 
receipt, which listed it at $1,500. This re- 
ceipt contained the provision that if the 
owner refused or neglected to place a valua- 
tion on a stored article, Bamberger would 
make a valuation, and the acceptance of the 
receipt would be acquiescence in such valua- 
tion by the owner. An appraisal by the 
company or its representative is not eviden- 
tial per se, but the acceptance of the receipt 
containing this clause was evidential as an 
admission by defendant. 

Was the fur storage receipt a contract 
of insurance? The insured claimed that it 
was and that the company as insurer, and 
not as bailee, had paid her the $1,500. The 
receipt contained the statement that the ar- 
ticle was accepted by Bamberger for stor- 
age in consideration of the storage and in- 
surance charges named and upon the terms 
printed on both sides of the receipt. Among 
the terms was an agreement that the bailee 
would arrange to have the article stored 
insured against loss or damage by fire, light- 
ning or theft; that whenever injury, damage 
or loss arose, Bamberger would adjust the 
loss with the insurance companies; and that 
the basis of settlement between Bamberger 


vuvvnnnuuenegegynsvnenovengnneunnveeeungageuuuvvarenavageneevaeveenaaeveaetaenggeraaveezneeete cee uvereUaueatUuesaetueeasagenvavanneaneersaguevsqgenuettanaecceenegngterangensncanneccavanavensannnursovenoevannccaseverenveennngnncegccancavsetveneevea 


PAGE 840 


ILJ—SEPTEMBER, 1947 





mune 


and tl 
basis | 
compa 
receipt 
insura! 
a polic 
liable | 
no evi 
caused 
the bai 
that ar 
the ba 


AmuninnanininanunNNNY 


FIRE 


PUI LLL AALS LLL LUMA LOLOL 


and the owner would be the same as the 
basis of settlement between the insurance 
companies and Bamberger. Although the 
receipt did contain a covenant to procure 


coat had been lost through careless delivery 
by the bailee’s employees. A decree was 
entered for the insurance company.—Fed- 
eral Insurance Company v. Engelhorn. New 


insurance against certain mishaps, it was not 
a policy of insurance. Bamberger was not 
liable as insurer, but as bailee. There was 
no evidence that the loss of the coat was 
caused by theft or other event against which 
the bailee had agreed to obtain insurance, or 
that any insurance company had reimbursed 
the bailee. It was equally likely that the 


em 


Jersey Chancery Court. June 24, 1947. 6 
CCH Frre Anp Casuatty CAses 449, 
Sanderson, Engel & Leonard, Frederick W. 


Engel, 17 Academy Street, Newark, New Jersey, 
for Complainant. 


Francis P. Meehan, 17 Academy Street, New- 
wark, New Jersey, for Defendant. 


It Is Now the Law: 


As of September 1, 1947, the following law is in effect in the State of New 
York: “No person, firm or corporation engaged in the business of financing the 
purchase of real or personal property .. . shall require, as a condition precédent 
to financing the purchase of such property . that the person, firm or cor- 
poration for whom such purchase is to be financed . . . negotiate any policy 
of insurance covering such property through a particular insurance agent or 
broker.” This statute is designed to correct abuses in the automobile finance 
business where the purchaser is required to use a particular agent or company 
for insurance. The law permits, nevertheless, a firm to approve or disapprove the 
underwriting company. 


New Accident Report System in New York 


So much trouble attended the filing of accident reports in New York under 
the old system where both the insured and the insurer filed with the Bureau of 
Motor Vehicles, resulting in the unnecessary suspension of licenses where the 
two reports could not be checked against one another that it was decided that 
the system needed revision. As of September first only the insured files. When 
the report is received by the Bureau a perforated portion of it is forwarded to 
the insurer to verify the insurance coverage. In those cases where the company 
is unable to verify the declared insurance, the Bureau is notified and it, in turn, 
picks up the license and registration of the driver giving the false information. In 
those cases where the insurance company’s files check with the stated coverage 
nothing more is done, for, the company has been properly notified of the accident. 


MM 
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EX-WIFE 
HAS INSURABLE INTEREST 


(TEXAS) 


@ Unborn child 
Father’s obligations 


The insured’s life insurance policy was 
payable to his wife. At the time of her di- 
vorce from the insured and at the time of 
his death, she was pregnant. Under the 
public policy of Texas, one not having an 
insurable interest may not receive the bene- 
fits arising from an insurance policy upon 
the life of another. Insurable interest is limi- 
ted to kinsmen of the insured. However, 


an ex-wife who is given custody of a minor 
in a divorce decree and required to pay for 
the child’s support has an insurable interest 
in the life of the insured after divorce. Such 
insurable interest exists only if there is a 
reasonable ground founded upon the rela- 
tions of the parties, either pecuniary, or of 
blood or affinity, to accept some benefit or 
advantage from the continuance of the life 
of the insured. In this instance there was no 
judgment recognition of the coming baby, 
but the insured had the continuing obliga- 
tion to support his child, who was living, 
though unborn, at the time of the divorce 
and his death. Defendant had an insurable 
interest in the life of her ex-husband and 
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was entitled to the proceeds.—Rio Grande 
National Life Insurance Company v. Tiche- 
nor et al. United States District Court, 
Northern District of Texas, Dallas Division. 
February 6, 1947. 12 CCH Lire Cases 800. 

W. M. Bates, Kirby Building, Dallas, Texas, 
for Plaintiff. 

E. D. Hurt, Esir Tobolowsky, 
Building, Dallas, Texas, 
J. Tichenor. 

Jim C. Cole, Roy E. Danuser, Malvern, Ar- 
kansas, for Lacy L. Tichenor et ux. 


Rio Grande 
for Defendant Mary 


FAILURE TO MENTION 
HIGH BLOOD PRESSURE 


(WASHINGTON) 


e Intent to deceive 
Question of fact 


The application for life insurance signed 
by the insured on June 16, 1945, stated that 
he was in good health, that he had not had 
tuberculosis or a respiratory disease and 
that no physician or medical examiner, for- 
mally or informally, had expressed an un- 
favorable opinion as to his insurability or 
health. He listed the causes for which he 
had consulted a physician within the pre- 
vious ten years as “none.” Early in October 
the insured had a tooth extracted, and a 
few days later developed an acute chronic 
nephritis, which caused his death. A little 
more than four months prior to the appli- 
cation, the insured had consulted a doctor 
because of a severe cold and pain in his 
chest. The doctor found a condition of very 
high blood pressure, but his testimony did 
not indicate that the insured was impressed 
with the seriousness of this condition, 

A strong, healthy vigorous man, the in- 
sured had never missed a day’s work until 
the illness which caused his death, and had 
never gone to a doctor except on the occa- 
sion of his cold. He did not seek the insur- 
ance. On the contrary, the agent went to 
his home and sold the policy to him dur- 
ing the course of a meal. He seemed a good 
tisk to the agent, who did not specifically 
ask all of the questions called for in the 
application, but only enough to “get the 
meaning across.” Under these facts, it was 
for the jury to determine whether the false 
answers were made with an intent to de- 
ceive. Judgment for the beneficiary was 
affirmed.—Breshears v. United Benefit Life 


i 


Insurance Company. Washington Supreme 
Court, Department One. July 31, 1947, 12 
CCH Lire Cases 801. 


D. H. Bonsted, for Appellant. 
George C. Twohy, for Respondent. 


SOLDIER'S LETTER TO MOTHER 


(KENTUCKY) 


@ National Service Life Insurance 
Change of beneficiary 
Eligibility of sweetheart 


The insured soldier and his wife had 
been divorced prior to his entry into the 
armed service. His mother was designated 
principal beneficiary and defendant, his 
sister, contingent beneficiary of his National 
Service Life Insurance. The question before 
the court was whether a letter the insured 
directed to his mother effected a change in 
beneficiary under the policy. The letter re- 
quested his mother to divide his insurance 
equally between his infant son and his 
sweetheart. The insured’s mother died be- 
fore payments under the policy began. The 
court decided: “The letter written by the 
soldier to his mother was a ‘designation 
signed by the insured,’ and the fact that 
the letter was sent to his mother, rather 
than to the Government, and that he re- 
quested the mother to divide the insurance, 
should not defeat the soldier’s express 
wish. The change of beneficiary as to the 
infant son was completed.” However, the 
attempt to name the sweetheart as a bene- 
ficiary failed because she was not within 
any of the classes enumerated in Section 
802 (g) of the Act. The guardian of the in- 
sured’s son was entitled to one-half the pro- 
ceeds and the insured’s sister to the other 
half—Lincoln Bank & Trust Company, etc. 
v. United States of America et al. United 
States District Court, Western District of 
Kentucky, Louisville. June 4, 1947. 12 CCH 
Lire Cases 795. 

W. S. Heidenberg, Raymond F. Bossmeyer, 


505-511 Louisville Trust Building, Louisville 2, 
Kentucky, for Plaintiff. 


Brent C. Overstreet, L. G. Bradbury, J. W. 
Jones, Kentucky Home Life Building, Louis- 
ville 2, Kentucky, for Defendant Dorothy Elvira 
Walter. 


David C. Walls, United States Attorney; Roy 
A. Copeland, Assistant United States Attorney; 
William M. Lytle, Attorney, Department of Jus- 
tice, Washington, D. C., for Defendant United 
States. 
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RATTLESNAKE BITES 
DURING CHURCH CEREMONY 


(TENNESSEE) 


© Double indemnity 
Prior rejection for insurance 
Limitation of liability 

Members of the Church of God believed 
that if the Lord anointed them, they could 
handle serpents without being harmed. Rat- 
tlesnakes were caught in the mountains and 
kept in ventilated boxes for use in the rit- 
ual. As a member of this church, the insured 
believed that “just before the Lord left this 
world, he gave the commandment that they 
shall take up serpents.” So, without a qualm, 
he took a rattlesnake from one of the boxes 
during the church service, was bitten, and 
died within the hour. His beneficiary sought 
double indemnity. Upholding the insurer’s 
refusal to pay, the court declared: “The 
words ‘accident’ and ‘accidental’ mean that 
which happens by chance or fortuitously, 
without intention or design ... The snake 
did not sneak up on the insured, without 
warning, while he was walking through the 
woods or fields. Of his own free will, the 
insured voluntarily handled the serpent 
without any attempt to protect himself.” 
Unsympathetically, the court concluded, 
“The misconception of the biblical com- 
mand or language of the Bible will not ex- 
cuse a person and allow him to profit there- 
by.” 

The insurer also denied liability for the 
face amount of the policy on the basis of 
a clause limiting liability to the return of 
premiums paid “if the insured has been re- 
jected for insurance by this or by any other 
company,” unless the rejéction was en- 
dorsed in a waiver signed by an official of 
the company. The insured’s application to 
defendant for an ordinary life policy had 
been rejected because he was a truck driver, 
but he was issued an industrial policy. No 
waiver was endorsed on the policy. How- 
ever, the agent who wrote the policy knew 
of the rejection, and his knowledge was the 
company’s knowledge, Since the company 
either knew or ought to have known of the 
former rejection, its continued acceptance 
and retention of the premiums on the in- 
dustrial policy stopped it from invoking the 
limitation. Judgment for the beneficiary for 
the face amount of the policy was affirmed. 


—Ford v. Standard Life Insurance Com- 
pany. Tennessee Court of Appeals, Eastern 
Division. Filed August 15, 1947. 12 CCH 
Lire CAseEs 789. 

H. M. Vaughn, Chattanooga, Tennessee, for 
Plaintiff in Error. 


Tom J. Davis, Chattanooga, Tennessee, for 
Defendant in Error. 


BENEFICIARY 
CHANGED ON WRONG FORM 


(GEORGIA) 


@ National Service Life Insurance 
Use of War Department form 


When the deceased soldier applied for his 
National Service Life Insurance, he desig- 
nated his mother as beneficiary and his sis- 
ter as contingent beneficiary. After his 
marriage to plaintiff, he executed what was 
denominated “Designation or Change in 
Address of Beneficiary,” on W.D., A.G.O., 
Form No. 41, in which he named plaintiff as 
the person eligible to be his beneficiary. He 
had requested information at his post as to 
the proper method of changing his benefi- 
ciary, and was told that A. G. O. 41 was 
the proper form to use. This information was 
incorrect, as A, G. O. 41, a form of the 
Adjutant General’s Office, has no relation 
to insurance, and a form of the Veterans’ 
Administration is required. Subsequent to 
executing the form, the soldier wrote his 
wife on two separate occasions that she was 
the beneficiary of his G.I. insurance. The 
Veterans’ Administration, without know- 
ledge of the execution of form A. G. O. 41, 
held the recitals in the letters, standing 
alone, to be insufficient to evidence a re- 
quest for change of beneficiary. Ruling that 
plaintiff was entitled to judgment, the court 
declared: “The rule is well established ... 
if the insured actually intends to effect a 
change of beneficiary and takes affirmative 
steps to effectuate such a change, the fact 
that the precise form designated by the in- 
surer is not employed will not defeat such 
intent and affirmative act clearly evidencing 
it.” The court also pointed out that it would 
have been easy for a soldier to be confused 
and believe that A. G. O. 41 was the proper 
form for changing the beneficiary of his 
National Service Life Insurance, for the 
form was later amended to make clear that 
it was’a designation of the persons to whom 
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the six months’ gratuity should be paid in 
the event of death—Shannon v. United 
States et al. United States District Court, 
Northern District of Georgia, Atlanta Di- 
vision. August 6, 1947, 12 CCH Lire CAsEs 
782. 

Harold Sheats, 219 Hurt Building; Mrs. Emma 


Andre Monroe, P. O. Box 2166, Atlanta, 
Georgia, for Complainant. 


M. Neil Andrews, United States Attorney, 
P. O. Box 912; F. Lee Evans, Rhodes Haverty 
Building, Atlanta, Georgia, for Defendants. 


WRONG IMPRESSION 
GUIDES BENEFICIARY CHANGE 


(PENNSYLVANIA) 


e Reformation of policy 
“Material fact” 


“Marie L. Arens, Wife,” was designated 
as beneficiary of the life insurance policy 
issued to the insured in 1939, In 1945, the 
insured and his wife entered into a property 
settlement agreement, which made no ref- 
erence to the policy. A year later Marie ob- 
tained a divorce from the insured and was 
awarded custody of their child. Subsequent- 
ly, the insured married defendant, who was 
executor of his estate, and filed with the 
insurer a request for change of beneficiary 
to “Marie L. Arens—former wife.” Defend- 
ant contended that at the time of executing 
the so-called “change of beneficiary,” the 
insured was laboring under the idea that 
when he died his estate would be under no 
obligation to continue payments to his for- 
mer wife under the terms of the settlement 
agreement between them, and that such a 
mistake entitled defendant to a reformation 
of the policy so as to name the estate as 
beneficiary. 


Even if the insured had believed that pay- 


ments to his wife under the separation 
agreement would cease at his death, the 
court was unable to see how such a belief 
would be a material fact which would re- 
quire reformation of the contract. The mis- 
take would have to have occurred in connection 
with the change of beneficiary. No mistake 
was asserted to have been made in the re- 
quest as to the person designated, her 
identity or status. Furthermore, there was 
nothing even to intimate that at any time 
the insured had communicated to the insur- 
ance company an intention, expectation or 


wn 
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even hope that his estate be designated as 
beneficiary, either contingently or other- 
wise. 

But there was another reason why de- 
fendant could not prevail. Actually the 
beneficiary was not changed. The request 
designated the identical person named in 
the original policy, merely changing the de- 
scription of her status. Plaintiff's motion 
for summary judgment was granted.—Marie 
L. Arens v. Elsa Arens. United States Dis- 
trict Court, Eastern District of Pennsyl- 
vania. Filed July 31, 1947. 12 CCH Lire 
Cases 797. 

Pepper, Bodine & Stokes, Clinton B. Palmer, 
Philadelphia, Pennsylvania, for Plaintiff. 


Howard C. Cummings, Philadelphia, Penn- 
sylvania, for Marie L. Arens. 


Wynne James, Jr., Doylestown, Pennsylvania, 
for Elsa Arens. 


DEATH IN BATTLE OF THE BULGE 


(NEW JERSEY) 


e War risk exclusion 
“Status” and “result” clauses 


The insured soldier was killed by enemy 
action on March 26, 1945, in the Battle of 
the Bulge. His life insurance policy, issued 
on June 18, 1942, contained a war and avia- 
tion risk exclusion provision which limited 
liability to the return of premiums paid in 
the event of “(a) Death while the insured is 
serving outside the forty-eight states of the 
United States ... in the military or naval 
or air forces of any country at war, whether 
such war be declared or undeclared .. . (c) 
Death within two years from the date of 
issue of the policy, as a result of war or 
any cause incident thereto, whether such war 
be declared or undeclared, while the in- 
sured is outside the United States.” The 
question before the court concerned the in- 
terpretation of these two clauses. If clause 
(a) applied, plaintiff’s recovery was limited 
to the premiums paid; but if clause (c) was 
applicable, defendant was liable for the face 
amount of the policy. 


Interpreting the clauses without strain 
or distortion, the court saw no valid reason 
why both clauses could not be effectually 
enforced without conflict. “Clause (a) 
clearly and specifically refers only to those 
serving in the military, naval or air forces, 
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while clause (c) clearly applies to insureds 
other than those serving in the armed 
forces, such as Salvation Army, Red Cross, 
civilian and government personnel, or 
those stranded in the zone of hostilities.” 
The court had further reasons. Clause (a) 
was a specific clause which applied only to 
an insured serving in the armed forces out- 
side the United States, while clause (c) was 
general; and a clause which is substantially 
directed to a particular matter prevails over 
one which is general in its terms. Moreover, 
clause (a) was a “military status clause” as 
distinguished from a “cause of death 
clause.” In such cases the status and not the 
cause of death is the ground upon which the 
exoneration of the insurer from liability 
rests, and the “status” rather than the “re- 
sults” clause should prevail. Judgment was 
entered for plaintiff in the amount of the 
premiums paid.—Caruso v. John Hancock 
Mutual Life Insurance Company. New 
Jersey Supreme Court, Passaic County, 
May 13, 1947. 12 CCH Lire Cases 785. 

Nathan Rabinowitz, 129 Park Avenue, Plain- 
field, New Jersey, for Plaintiff. 


McCarter, English & Studer, 11 Commerce 


Street, Newark, New Jersey, for Defendant. 
3 


INSURER 
REFUSES TO EXCHANGE POLICY 


(MISSOURI) 


e Conversion rights 
Military exclusion 
Insurer’s insistence 


The insured, who was approaching his 
eighteenth birthday and intended to enlist 
in some branch of the armed services, de- 
cided to exchange his annuity policy, in ac- 
cordance with the conversion option, for an 
ordinary life policy. The insurance com- 
pany, through its agent, informed the in- 
sured’s father that the new policy would 
contain a war and aviation clause. This was 
not acceptable to the insured, whose father 
asked the agent to consult the company 
with reference to eliminating this clause. 
The answer came in the negative. After the 
insured’s death, his father made demand 
upon the insurer for the payment of the 
amount due under the new policy which it 
should have exchanged, and upon its refusal 
to pay, brought suit for specific perform- 
ance and recovery upon the exchanged 


policy. The annuity policy gave the annui- 
tant the privilege of changing to an ordinary 
life policy “issued by the company at the 
time this policy takes effect.” At the time 
the annuity policy was issued, the ordinary 
life type policy contained an express pro- 
vision that it was free of conditions as to 
military or naval service. 


The insurer based its right to insist upon 
inclusion of a military exclusion in the new 
policy on the provision in the annuity policy 
that a conversion might be had upon pres- 
entation, at the home office, of evidence of in- 
surability satisfactory to the company. The 
argument was that insurability is deter- 
mined at the time of conversion and compre- 
hends not only health but also vocational 
and other matters. The court pointed out 
that this argument overlooked the fact that 
an insurer can limit its power of determin- 
ing what meets the requirements of insur- 
ability. “We think there was such an agreed 
limitation here. The annuity policy pro- 
vided, very clearly, that the annuitant had 
the privilege of converting to an ordinary 
life policy of the kind issued by the com- 
pany at the time the annuity policy took 
effect. The effect of this provision was to 
eliminate conditions as to military or naval 
service as a test or requirement for insur- 
ability.” Judgment for the insurer was re- 
versed and the cause remanded with 
direction to enter a decree for specific per- 
formance and recovery upon the exchange 
policy—Rosenbloom et al. v. New York 
Life Insurance Company. United States 
Circuit Court of Appeals, Eighth Circuit. 
August 21, 1947. 12 CCH Lire Cases 805. 


Solbert M. Wasserstrom, Phillip L. Levi, for 
Appellants. 

Richard S. Righter, Howard A. Crawford, 
Ferdinand H. Pease, Lathrop, Crane, Sawyer, 
Woodson & Righter, for Appellee. 


INSURANCE ON LIFE 
OF PREMATURE BABY 


(TENNESSEE) 
@ Sound health clause 


Agent’s knowledge 
Waiver 


The day after Robert E. Trinkle was 
born, two insurance agents called upon the 
proud parents, congratulated them, and sold 
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them a policy on the life of the baby. The 
Trinkles divulged that the baby was pre- 
mature, and when the policy was delivered, 
informed the agent that the child was ill in 
the hospital. The insurer defended the suit 
on the policy on the ground that the in- 
sured was not of sound health at the time 
of the application or delivery of the policy. 
By the terms of the policy agents were not 
authorized to make, alter or discharge con- 
tracts, or to waive forfeitures of any provi- 
sions or terms of a policy. It was argued 
that this provision prevented the defense of 
waiver or estoppel. 

Declared the court: “The people who 
carry insurance policies—especially the 
humble holders of industrial insurance— 
never come in contact with the presidents, 
vice-presidents, or secretaries of insurance 
companies. If then a policy provision such 
as the one in question is to be rigidly sus- 
tained, it will do away with the insured’s 
reliance upon waiver and estoppel as a de- 
fense to forfeiture, and all insurance com- 
panies, regardless of the ethics or lack of 
ethics of their agents, will be given letters 
of marque to prey upon the unsuspecting, 
the gullible and the ignorant.” The insurer 
was charged with knowledge of the pre- 
maturity of the baby at the time the appli- 
cation was signed. No investigation was 
made in spite of the fact that it is well 
known that premature babies do not have 
the same chance of survival as do normal 
babies. Likewise, the agent delivered the 
policy with full knowledge that the infant 
was ill in a hospital but without making an 
investigation. If this was due to the ignor- 
ance of a new agent, he was of the insurer’s 
selection. If it was due to corrupt motives 
on his part, it was without the knowledge, 
connivance or procurement of the benefi- 
ciary. Judgment for the beneficiary was 
modified by deleting the allowance for pen- 
alty and, as modified, was affrmed.—Indus- 
trial Life and Health Insurance Company 
v. Trinkle. Tennessee Court of Appeals, 
Eastern Section, July 9, 1947. 12 CCH Lire 
Cases 776. 


Guinn & Mitchell, Johnson City, Tennessee, 
for Plaintiff in Error. 


Stacy J. Grayson, Bristol, Tennessee, for De- 
fendant in Error. 


WOODWORKER'S ARTHRITIS 


(TENNESSEE) 


© Continuance of total disability 
Waiver of notice 


Plaintiff, a woodworker who owned his 
own plant in which he repaired furniture, 
suffered with sciatica, multiple neuritis and 
arthritis. Defendant considered his claim 
for disability benefits on its merits, making 
no question as to the sufficiency of the 
proof, but refused to recognize liability 
under the policies. Thereafter, in August, 
1942, plaintiff's attorneys submitted the 
certificate of Dr. Wood, who certified that 
the insured had been under his care since 
February 15, 1942, and was totally disabled 
from performing any and all work by sci- 
atica and arthritis. Defendant had previ- 
ously requested plaintiff to appear before 
Dr. Copenhaver. The company wrote plain- 
tiff's attorneys acknowledging receipt of 
Dr. Wood’s certificate and reciting that 
the result of plaintiff’s examination by Dr. 
Copenhaver indicated he was not totally 
disabled. In view of Dr. Wood’s state- 
ment, however, they had decided to resolve 
their doubts in the insured’s favor with 
regard to his right to benefits to that date. 
But in view of the insured’s admission that 
he was improved, they wished to have him 
examined by a disinterested specialist to 
determine the question of the continuance 
of benefits. Subsequently, the company 
wrote that it had received the specialist’s 
report and did not feel justified in con- 
tinuing the benefits, whereupon plaintiff 
submitted a second certificate by Dr. Wood 
stating that while plaintiff had shown a 
slight improvement, he had not improved 
sufficiently to be able to resume the duties 
of his occupation. The insurer again de- 
clined payment. 


Under the terms of the policy, benefits 
were payable upon receipt of due proof that 
the insured was totally disabled and would 
be continuously so disabled for life, “or if 
the proof submitted is not conclusive as to 
the permanency of such disability, but estab- 
lishes that the insured is, and for a period 
of not less than three consecutive months 
preceding receipt or proof has been totally 
disabled.” Under this provision the proof 
of total disability must be positive and com- 
plete, but permanency need not be estab- 
lished conclusively if the total disability has 


N HUNUHUUNIENNY rl vein 
Muna UU HTTLNNNY HVOEUUOOOEOEOHOATOUEE ua eAdndven uu uaantnadeeeeeU tue eonaeaneee UA OU AeA Hanan UUadsdeesnena nou eouedevnnasngggccvoucosnsvveenennacovods4esagcnaanoudoustsngesusenccusvvssnsgggagcscuusesevevesnnccvuosssseeeneneuneuousasevecnenuuuouusnassngnnnen. 


LIFE, 


HEALTH AND ACCIDENT 


PAGE 847 





AUUUHUUANLULUUOAAALEEAUERUUEEALLGAU LUAU EAAENNUUGAA EAA EE UTA AEA ATAU ETHAN EHTEL ANNN NNN EN NENA H NNN ANAN NEN ENN EN AONNN ENA NAAU ANNU EOU EEN NAT NAN ONU ORL NAN NGAE UGA eEHENNU ENN NNNUeNNe edad Uutatcaaattonevvaaney 


existed for three consecutive months im- 
mediately preceding receipt of due proof. 
The claim that the company was justified 
in refusing to continue the payment of bene- 
fits because plaintiff had failed to furnish 
proof of a continuance of disability, could 
not be considered meritorious. Defendant 
had waived formal notice of continued dis- 
ability by failing to point out any deficiency 
in the proof offered and by having plaintiff 
examined by a physician. Judgment for the 
insured was affirmed.—New York Life In- 
surance Company v. Schaad. ‘Tennessee 
Court of Appeals, Eastern Section. July 9, 
1947. 12 CCH Lure Cases 774. 

Cates, Fowler, Long & Fowler, Wilbur Piper, 
Knoxville, Tennessee, for Plaintiff in Error. 


Jennings, O'Neil & Jarvis, Knoxville, Ten- 
nessee, for Defendant in Error. 


TERMINATING EMPLOYMENT 


(WEST VIRGINIA) 


e@ Group insurance 
Termination of insurance 


The insured had a group life insurance 
certificate, for which his employer, Smoot 
Advertising Company, paid all the premiums. 
The policy contained a clause to the effect 


that the insurance would automatically cease 
at the end of the policy month in which 
the insured’s employment terminated. The 
insured died after a sudden two-day illness 
on April 26, 1942, while working for an- 
other company. His last day of work for 
Smoot was April 1, 1942. The last policy 
month for which any premium was paid by 
his employer ended on April 12. The jury 
returned a verdict, from which the insurer 
appealed, assigning error in the refusal of 
the trial court to sustain its motion for a 
directed verdict and in submitting to the 
jury the question of whether the employ- 
ment of the insured had ceased and whether 
the insurance was in effect at the time of 
his death. 

There was no disputed question of fact 
to be determined by the jury, and the trial 
court should have sustained defendant’s 
motion for a directed verdict. On April 2, 
1942, the insured left his work with Smoot 
to take employment with another employer 
in a territory located at a considerable dis- 
tance at substantially higher wages. He left 
after discussing the matter thoroughly with 
his employer’s local manager. To sustain 


the judgment of the trial court in her favor, 
plaintiff contended that the conversion clause 
operated to extend the insurance in force 
and effect until the insured’s death. Even 
if the insured had exercised that privilege 
and had received the new policy, that course 
of action would not have kept his insurance 
alive and effective under the original policy, 
Nor did the thirty-one-day grace period for 
payment of premiums have the effect of 
continuing the insurance in force for that 
period of time. The grace period was for 
the benefit of the employer, who was re- 
quired to pay the premiums. Judgment for 
plaintiff was reversed and a_ new trial 
awarded.—Adkins v. Aetna Life Insurance 
Company. West Virginia Supreme Court 
of Appeals. June 24, 1947. 12 CCH Lire 
CAsEs 767. 

Fitzpatrick, Strickling & Marshall, Hunting- 
ton, West Virginia, for Plaintiff in Error. 


W. W. Smith, Huntington, West Virginia, for 
Defendant in Error. 


MEDICAL INFORMATION 
WITHHELD 


(WASHINGTON) 


®@ Misrepresentation in application 
Prior ulcer healed 
Intent to deceive 


In April, 1944, the insured signed an 
application for a twenty-year endowment 
policy, but failed to disclose that he had 
been treated for a stomach ulcer in 1937. 
By virtue of statutory provisions, liability 
on a policy cannot be avoided unless the 
false representations were made knowingly 
and with an intent to deceive. The question 
before the court was whether there was any 
credible evidence from which a jury could 
have determined that the answers were 
made without intent to deceive. The trial 
court answered in the negative and took the 
case from the jury. 

The doctor who treated the insured’s duo- 
denal ulcer in 1937 testified that his recovery 
had been completed some six months after 
the treatment began. The following year 
the insured consulted a Dr. Smith, com- 
plaining of pain in his upper epigastrum. 
The doctor concluded that the ulcer was 
completely healed, diagnosed his ailment 
tentatively as pyloric spasm, and told the 
insured that he did not believe his con- 
dition would remain satisfactory unless he 
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adhered to a diet. His advice was not fol- 
lowed. In 1942, the insured, who had moved 
out of town, consulted a Dr. Fairborn for 
a condition diagnosed as bronchitis. He did 
not mention his previous ulcer, and X-rays 
were taken only of his lungs. Again, some 
months after his application to defendant 
had been accepted, the insured consulted a 
Dr. McCreery, who was looking after Dr. 
Fairborn’s practice, and did not mention 
the ulcer. Dr. McCreery, suspecting tuber- 
culosis, sent the insured to a sanitarium, 
where he was examined by Dr. Slyfield, 
who testified, “He never mentioned the ulcer 
until we dug it out, going over all possible 
symptoms in the past.” When asked if any- 
thing further had been done with respect to 
the ulcerous condition, Slyfield stated that 
there was no symptom and that the ulcer 
was past history. 


In view of the fact that some five or six 
years before he signed the application the 
insured had been advised by two doctors 
that his ulcer had completely healed, the 
court was of the opinion that reasonable 
minds could differ on the question of 
whether his answers were made with intent 
to deceive. Judgment of dismissal was re- 
versed Kay v. Occidental Life Insurance 
Company. Washington Supreme Court. July 
3, 1947. 12 CCH Lire Cases 752. 

Samuel L. Crippen, for Appellant. 


Metzger, Blair, Gardner & Boldt, 
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FALL ON BANANA PEEL 


(SOUTH CAROLINA) 


® Death from heart attack 
Double indemnity 


Slipping on a banana peel on the side- 
walk, the insured fell heavily and broke his 
left arm. He suffered severely froin pain 
and shock. An operation was deemed de- 
sirable, and inquiry was made as to whether 
it could be performed safely in view of a 
Previous heart condition. Three years previ- 
ously the insured had been treated for two 
weeks in a hospital for coronary thrombosis, 
a disease of the heart, which is not neces- 
sarily fatal but is caused or accompanied 
by an arteriosclerotic condition that persists 
and gives rise to further attacks. The in- 
sured completely recovered from this attack, 
but continued to submit to periodical medi- 
cal examinations, the last of which, one 
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month prior to his fall, indicated that his 
condition was excellent. The doctors thought 
an operation was safe and performed it, 
but the patient continued to suffer from 
shock and five days later experienced severe 
pain in the region of his heart. After his 
return from the hospital, he died of a heart 
attack. The beneficiary sought recovery 
upon two life policies containing double 
indemnity clauses in case of death caused 
solely by accident. 

All the medical witnesses agreed that if 
the insured had not fallen, he would not 
have died; that the fall was not the sole 
cause of death; and that the pre-existing 
heart condition was at least a contributing 
factor. In one part of his evidence plaintiff's 
family physician, the chief witness for plain- 
tiff, testified that the heart trouble from 
which the patient had died was caused by 
the shock of the accident, and that if it had 
not been for the fall, he would not have 
died. The court did not think that the testi- 
mony upon which plaintiff relied presented 
a substantial basis for submission of the 
case to the jury. Certain portions of the 
testimony of the family physician and of 
the physician who attended the insured 
three years previously, when isolated from 
the rest of their evidence, had some tend- 
ency to indicate that the deceased had no 
abnormal heart condition at the time he 
fell on the banana peel. But their testimony 
as a whole made it perfectly clear that they 
believed the insured was afflicted with an 
abnormal heart condition which made him 
more susceptible than a person in normal 
health to another heart attack, and that the 
defective heart condition had been revived 
by the pain and shock of the fall. They each 
reached the conclusion that death was due to 
the combined effects of both causes. A mere 
scintilla of evidence is not sufficient to re- 
quire submission of an issue to the jury, 
and defendant’s motion for a directed ver- 
dict should have been granted. Judgment 
for the beneficiary was reversed and the 
cause remanded with directions to enter 
judgments for defendants—The Mutual Life 
Insurance Company of New York et al. v. 
Asbell. United States Circuit Court of Ap- 
peals, Fourth Circuit. August 2, 1947. 12 
CCH Lire Cases 787. 


S. Augustus Black, Pinckney L. Cain, Thomas, 
Cain & Black, Louis W. Dawson, Maurice P. 
Phillips, for Appellants. 

Christie Benet, Jeff D. Griffith, J. B. S. Lyles, 
for Appellee. 
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EXCLUSION PLACED 
ON REVERSE SIDE OF POLICY 


(LOUISIANA) 
@ Insertion in incontestability clause 


The insured died of syphilis of the lung. 
Suit was instituted to recover the face 
amount of the policy after the insured de- 
nied liability on the ground of lack of cover- 
age. The policy contract embraced both 
sides of one large sheeet of paper. On the 
front page, in medium-size pica type, ap- 
peared the general insuring clause followed 
by the schedule, which contained the num- 
ber of the policy, the names of the insured 
and the beneficiary, the age of the insured, 
the amount of weekly premiums and the 
amount of the death benefit. Immediately 
below the schedule, in plain pica type, was 
the following clause: “The Provisions and 
Benefits printed or written on the reverse 
side are a part of this Policy as fully as if 
recited over the signatures hereto affixed.” 
Under the heading “Conditions” on the 
reverse side of the policy, the following 
paragraph, with twelve others, appeared: 
“Incontestability—This policy shall be in- 
contestable after one year from the date of 
issue except for nonpayment of premiums 
and except for misstatement of the insured, 
and except for the following provisions: 
Benefits will not be paid for death resulting 
from*, .. venereal diseases.” Each of the other 
twelve paragraphs had a heading that in a 
general way indicated the nature of the 
subject matter, as follows: “Preliminary 
Provisions,” “Payment of Premiums,” 
“Facility of Payment,” “Proofs of Death,” 
“Legal Action and Prescription,” “Revivals,” 
“Change of Beneficiary,” “Grace Period,” 
“Privilege of Conversion,” “Paid-up Life 
Insurance” and “Claims Resulting from War.” 

The beneficiary contended that the ex- 
clusion was not binding because nothing on 


the face of the policy indicated such a limi- 
tation of coverage. Answered the court: 
“In a policy of this character it is prac- 
tically impossible to print on the first page 
in type large enough to be easily read by 
the average person, all the essential con- 
ditions and _ provisions, .Out of an 
abundance of caution, to the end that any- 
one who reads the face or front page of the 
policy may be impressed with the fact that 
it does not embody the entire agreement, 
attention is called to the fact that other 
stipulations affecting the interest of both 
parties appear therein and are integral parts 
of the policy.” Moreover, the veneral dis- 
ease exclusion was placed exactly where it 
should have been in order to be effective, 
since a defense is barred after the policy 
becomes incontestable unless it is specifi- 
cally excepted in the incontestability clause, 
Judgment for the insurer was affirmed. 


A dissenting opinion pointed out that none 
of the headings to the thirteen paragraphs 
on the reverse side of the policy indicated 
that the paragraph it covered contained 
exclusions from liability or limitations of 
coverage. “By common acceptance the in- 
contestability clause should consist of state- 
ments as to conditions of time under which 
the insurer is cut off from defending against 
liability under the policy as a whole or 
under one or several of its separate pro- 
visions. The insertion of the exemption 
clause in the incontestability clause was not 
such a clear-cut statement as the insured 
was entitled to have.”—Landry v. Unity 
Life Insurance Company, Inc. Louisiana 
Court of Appeal, Second Circuit. July 16, 
1947. 12 CCH Lire Casgs 791. 


J. S. Pickett, Many, Louisiana, for Plaintiff, 
Appellant. 


J. Reuel Boone, Many, Louisiana, for De 


fendant, Appellee. 
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Canada Has Substitute for PPF 


Revisions in the personal property floater, rate-wise and exclusion-wise, may 


meet a public disapproval. 
such a reaction. 


Canadian companies have another contract ready for 
It is known as a perils policy and restricts coverage to fire and 


supplemental coverages, burglary of residence and summer home and while in- 


sured is travelling. 


per cent of the value is necessary. 


There is no deductible clause in it and the rate is what 
formerly was charged for the personal property floater. 


Insurance up to eighty 


MMM 


PAGE 850 


ILJ—SEPTEMBER, 1947 


IN THE | 


Contra 
ing— 
Damag 
vVorce 
Dog Li 
band 
Gas Co 
N egl 
Hospite 


care- 


Landlor 
Porc 
vu. ’ 

YH ‘tre 
ele. 
Manuf<é 
Defe 
(Gi 
Tricl 


ins; 


STAMPE 


(RHODE Is 
® Fire 
Patr 

: An exci! 
tendant’s r 


Otay AH Hy i] 


NEGLI 










IN THE CURRENT PARADE OF CASES itn mmUTEMMUE Coa 


















































It 
ve, 
icy Page Page 
- Contractor’s Liability—Collapse of ceil- Owner’s Liability — Stampede at race 
ms, ing—Installation of cornice (Conn.) 858 track—Patron injured (R. I.) 851 
2°. Co ° ) o> : a e e 
a er of father—Parents di- 957 Physician’s Malpracttce—Maternity pa- P 
re vorced (Gr. — HOME (GEE) © ..cc2ees: 860 
ted Dog Liability—Owned by wife—Hus- 
sal band’s liability (N. J.)....... . 859 Railroad’s Liability 
. 2 -— — p ' 
of Gas Company’s Liability—E x plosion— F a Hole — Fall under train 856 
in- Negligent distribution (Tenn. 854 
a — ( ) : Protruding plank (Ma ss.) . 861 
‘ol Hospital’s Liability — Post rene 
a care—Baby smothers (Cal.)..... 856 Retailer's Liability 
ins ; 
pe Landlord and Tenant Adulterated meat product—Consumer 
be ad , py injured (Tenn.) ..... 853 
\rO- Porcelain faucet rene ieee a 
tion v. patent defects (Cal.) . _. 854 Breach of warranty—Notice (Cal.). 855 
H — ‘ ahaa : 
- Lar floor Child 857  Storekeeper’s Liability — Self - service 
ire es grocery—Basket in aisle (Pa.) «. Cow 
nity Manufacturer’s Liability 
ana Defective bed spring —Evye injury Transfer Company's Liability—Refrig- 
16, (Ga.) . 852 erator damaged — Measure of dam- 
Trichinae- infested pork—Failure to ages (Tenn.) se tees ... 855 
ntiff, mspect (Mass.) 
De- 
MYON ANUYLANOUORELUUUUUUUUUUOUONRENANOQUUOUOEALAUOUUUENAAYOUEONRELLAUGEONANOURAEONOOUASEYOONU EN AAUOUGANGAEOODONANOOEUUSENUOURNALADUU AN NNNUOGOUUEESOOOOUREOAGQOUUTONNOQUOUAeTAudUudnsaneTonenegueooeenatgvouenenendcoeeesqueunanenguuueengvaveennggnuennengreTa nang erepen ener nemgHon EN 
STAMPEDE AT RACE TRACK extinguisher and dislodged it from its bracket, 
which was affixed to the side of a roof sup- 
(RHODE ISLAND) port. The extinguisher fell to the floor and 
© Fire extinguisher dislodged rolled down a stairway. The noise of the 
Patron injured fall, together with the sizzling sound and 
_ An excited fan in the grandstand at de- spray that came from the extinguisher, 
tendant’s race track hit the bottom of a fire created a commotion, which, accompanied 
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by cries of “Fire!” and “Bomb!” resulted in 
a stampede in which plaintiff was injured. 
The bracket to which the extinguisher had 
been affixed had a protruding lip on which 
the handle of the extinguisher rested; and 
when thus hung, the bottom of the extin- 
guisher was from five to six feet from the 
floor of the grandstand. Plaintiff proceeded 
on the theory that defendant reasonably 
should have foreseen that the extinguisher, 
placed and maintained as it was, could acci- 
dentally be dislodged, and that in a public 
gathering the noise of the fall, together with 
the sizzle and spray, could reasonably be 
expected to frighten the crowd and cause a 
commotion that might result in injury to 
defendant’s patrons. The questions of neg- 
ligence and proximate cause were for the 
jury, and defendant's exceptions to the denial 
of its motion for a directed verdict were 
overruled. 


Plaintiff testified that while she was going 
out, an unidentified man came up the stairs, 
put his arm around her shoulder and asked 
if she was hurt, and then said, “I want to 
get you off the grandstand as quickly as I 
can because the roof is caving in.” The ad- 
mission of this statement as part of the res 
gestae was clear error since it did not appear 
that the man had participated in or witnessed 
the occurrence, and what he said had no 
relation whatsoever to the circumstances 
upon which plaintiff relied to impose lia- 
bility. Moreover, there was no evidence that 
there was anything wrong with the roof. 
Furthermore, the trial judge gratuitously 
called to the attention of the jury that at the 
time of the accident this country was at war 
with Germany and Japan, a factor which 
should be taken into consideration in deter- 
mining the reaction of the patrons to the 
noise made by the fall of the extinguisher. 
This unnecessary statement was clearly pre- 
judicial in that it strongly tended to divert 
the attention of the jury from a fair con- 
sideration of the evidence. That the jury 
was probably influenced by the statement, 
was indicated by the fact that although 
plaintiff suffered no permanent or serious 
injury, the jury returned a verdict in her 
favor in the sum of $5,000. Defendant’s ex- 
ceptions to the denial of its motion for a new 
trial were sustained.—Kane v. Burrillville 
Racing Association. Rhode Island Supreme 


Court. August 1, 1947. 15 CCH NEcLicence 
Cases 142. 

Edward F. Dwyer, Woonsocket, Rhode Island, 
for Plaintiff. 


Francis V. Reynolds, Providence, Rhode Is- 
land, for Defendant. 


STRUCK IN EYE BY BED SPRING 


(GEORGIA) 


@ Manufacturer’s liability 
Defective construction 


Plaintiff removed the bed linen from the 
sofa and placed it in the compartment pro- 
vided for it in the bottom of the sofa bed. 
While she was sitting in front of the sofa 
reading a letter she had found in the com- 
partment, one end of the crosswise U-type 
spring became detached and _ struck her 
violently in the right eye, causing complete 
lack of vision in that eye. A witness for de- 
fendant manufacturer testified that the 
clamp holding the spring had broken be- 
cause the clamp itself contained a fracture 
and had not been driven down flush against 
the wood of the frame. Thus, the clamp 
worked back and forth while in service 
and finally broke. He described the final 
failure of the clamp as the result of “fa- 
tigue in service,” and further stated that 
with close inspection a cable inspector could 
probably have detected the defect. 


The court declared: “We are aware that 
a sofa is a rather ordinary article or piece 
of furniture and that no contractual privity 
existed between plaintiff and the manufac- 
turer. We realize further that the common 
law, as a_general rule, throws a strong arm 
of protection around the manufacturer, 
warding off claims of third persons, not 
direct purchasers, for injury sustained from 
the use of the article so manufactured and 
sold by him. Exceptions to this general rule 
exist with reference to articles inherently 
dangerous, that is, articles in which the 
danger is due to the nature of the article 
and not to the defects in an article naturally 
harmless, and to articles the nature ol 
which are such that they are reasonably 
certain to place life or limb in peril because 
of defects in the articles due to negligent 
manufacturing. Here the injury done because 
of the defective construction of the sola 
was serious and not trivial, for it caused 
plaintiff the loss of a member of her body, 
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and having inflicted this serious and perma- 
nent injury, it demonstrated that when 
negligently made it had the potency of 
danger, and its power to become dangerous 
was shown by what it did.” Judgment for 
plaintiff was affirmed.— Simmons Company 
vy. Hardin. Georgia Court of Appeals. July 
15, 1947. 15 CCH NEeEcLiceNce Cases 193. 


Smith & Long, T. J. Long, Atlanta, Georgia, 
for Plaintiff. 

G. Seals Aiken, Atlanta, Georgia, Isaac C. 
Adams, Dalton, Georgia, for Defendant. 


BASKET IN GROCERY AISLE 


(PENNSYLVANIA) 
e Customer’s ankle scratched 
Contributory negligence 


Her attention attracted by some fruit on 
the table in defendant’s self-serve market, 
plaintiff scratched her ankle on a wire basket 
lying in the aisle. The scratch subsequently 
developed into a serious and disabling ail- 
ment. A clerk standing nearby in the aisle 
was filling the basket on the floor with waste 
from the vegetable counter. The store was 
well lighted, no other customers were nearby, 
and there was nothing to prevent plaintiff 
from observing the basket. The court rea- 
soned: “Self-service is usual in present day 
markets, with attendant risks to customers 
somewhat greater than in the conventional 
stores of the past. In a sense a shopper is 
both clerk and customer. Stocks must be 
replenished during business hours and refuse 
removed; of necessity the floors of aisles and 
passageways must be obstructed to some ex- 
tent in the process. A customer must also 
be alert to guard against negligent acts of 
others who are serving themselves. In a 
department store goods displayed attrac- 
tively for the very purpose of catching his 
eye may excuse one from noting an un- 
guarded obstruction on the floor of the aisle 
in front of him. But an ordinary display of 
oranges and grapefruit in a self-service store 
cannot be so distracting as to justify one in 
not looking where he is going.” Judgment 
n.0. uv. for defendant was affirmed.—Subasky 
et al. v. the Great Atlantic & Pacific Tea 
Company. Pennsylvania Superior Court. 
Filed July 17, 1947. 15 CCH NEeEcLIGENCE 
Cases 190, 


Coleman Harrison, 500 Jones Law Building, 
Pittsburgh, Pennsylvania, for Appellants. 

Dalzell, McFall, Pringle & Bredin, Samuel W. 
Pringle, 450 Fourth Avenue, Pittsburgh, Penn- 
Sylvania, for Appellee. 


LET THE DEALER BEWARE 


(TENNESSEE) 


e@ Poisonous substance in meat product 
Consumer injured 


Plaintiff purchased two pounds of a meat 
product known as “souse” from defendant 
retailer’s refrigerated display case, took it 
home and ate some immediately after her 
arrival. Within two hours she became ill 
from acute food poisoning and was taken to 
the hospital. Others who purchased and 
consumed the product also became ill. The 
bacteria was well developed at the time of 
the purchase by the retailer, and there was 
nothing to warn either the retailer or the 
consumer of the condition of the food, 
which could have been revealed only under 
microscopic examination by an expert. 

Was the retailer, who did not know of the 
adulterated condition of the product, liable 
to the purchaser? The claim was that he 
violated the Tennessee Food, Drug and Cos- 
metic Act, which prohibits the manufacture, 
sale, or delivery, holding or offering for sale 
of any food, drug, device or cosmetic that is 
adulterated or misbranded, and that, there- 
fore, he was guilty of negligence per se. The 
rule in Tennessee is that violation of a stat- 
ute is actionable negligence or negligence 
per se; where there is a causal connection 
between the violation and the injury, there 
is liability. Defendant argued that such a 
holding imperils every dealer in such prod- 
ucts and in effect adopts the doctrine of im- 
plied warranty of fitness as applied to food 
and drink. The court was of the opinion 
that such a warranty exists under the Uni- 
form Sales Statute. “Although it may be 
possible that some one may assert a fraudu- 
lent claim against a retailer of food prod- 
ucts, ... it is evident to us that in cases of 
this character the legislative branch of our 
government has in effect adopted the civil 
law maxim of caveat venditor. ‘The burden 
may be heavy, but it is one of the hazards 
of business.’” Plaintiff was entitled to go 
to the jury. Judgment for defendant was 
reversed and the cause remanded for a new 
trial—White v. East Tennessee Packing 
Company. Tennessee Court of Appeals, 
Eastern Section. Filed August 15, 1947. 15 
CCH NEGLIGENCE CAsEs 186. 


Cates, Fowler, Long & Fowler, W. W. Piper, 
Knoxville, Tennessee, for Plaintiff in Error. 

Green, Webb & McCampbell, Knoxville, Ten- 
nessee, for Defendant in Error. 
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MANKIND'S 
DANGEROUS SERVANT 


(TENNESSEE) 
e@ Explosion 
Gas company’s liability 
Negligent distribution 


Some ten years before the incident in- 
volved, plaintiff had purchased a used water 
heater. It was installed by defendant, 
which had sold it to the person from 
whom it was purchased by plaintiff. It un- 
doubtedly was antiquated at the time it was 
installed, and further, had no automatic 
cut-off. Of 2,500 customers served by de- 
fendant, plaintiff had the only heater of this 
type. On the morning in question there was 
some interruption or disruption in the flow 
of gas to defendant’s customers. At one 
o'clock in the afternoon plaintiff reported to 
defendant that the water was not heating 
and was told that a man would be sent 
there as soon as possible. Two hours later 
a seventeen-year-old employee, with about 
eight months’ experience, was sent to plain- 
tiff’s home. He told plaintiff that the heater 
was not burning and that the odor of gas 
was strong. Within a few minutes an ex- 
plosion occurred. Although he told a nurse 
at the hospital that he had struck a match, 
the employee testified that he did not have 
matches with him at that time. Defendant 
theorized that the gas was ignited by a 
spark from a defective electric drop cord 
which might have been hit as he was leav- 
ing. 

The court thought it unimportant what 
ignited the gas. The vital question was how 
the gas got there in such an uncontrolled 
and dangerous volume. There was no ex- 
planation for the delay of two hours in 
sending a man to inspect the premises. De- 
fendant knew of the age of this appliance 
and its dangerous potentialities. The court 
concluded: “We think the evidence in this 
case, due to its peculiarities which probably 
will never be duplicated, makes out a case of 
negligence so strong as to verge on a heedless 
indifference to consequences. Certainly, de- 
fendant did not use that high degree of 
care, commensurate with the danger, that 
may reasonably be expected to occur from 
the improper or negligent distribution of 
this most useful—and dangerous—servant 
of mankind.” Judgment for plaintiff was 


affirmed.—The Cleveland Gas Company y, 
Woolen. Tennessee Court of Appeals, East- 
ern Section. Filed July 9, 1947. 15 CCH 
NEGLIGENCE CASEs 189. 

Shepherd & Tipton, Chattanooga, Tennessee: 


Mayfield & Mayfield, Cleveland, Tennessee, for 
Plaintiff in Error. 


George E. Westerberg, Cleveland, Tennessee; 
Thach & Thach, Chattanooga, Tennessee, for 
Defendant in Error. 


PORCELAIN FAUCET HANDLE 
BREAKS IN TENANT'S HAND 


(CALIFORNIA) 
e@ Landlord’s liability 
Hidden defect 


After plaintiff, her husband and her child 
had occupied a furnished apartment of de- 
fendant for two and one-half years, plaintiff 
broke a porcelain handle on a hot water 
faucet into fragments and sustained a deep 
cut in her hand. At the time of the original 
construction all of the plumbing fixtures in- 
cluded standardized porcelain handles on 
the faucets. Through the years porcelain 
handles broke from time to time, and these 
were replaced with metal handles. The un- 
broken original porcelains continued in use. 
Appealing from a judgment of nonsuit, 
plaintiff contended that she had established 
a hidden defect in the premises; that since 
the porcelain handles had been in daily use 
for twenty-two years and many of the 
handles had been broken since the house 
was built, defendant knew that those which 
remained must be defective although such 
defects were not patent to the tenant. 


The fact that other units had broken was 
not proof that the handle on plaintiff's 
bathtub was defective. It is a matter of 
common knowledge that some porcelain 
handles on faucets are without defects after 
twenty-five or thirty years. The only proof 
that defendant had knowledge of the defec- 
tive condition of the handle was the testi- 
mony of plaintiff’s husband that he had 
written defendant a month prior to his 
wife’s injury. If he considered the porcelain 
defective, his knowledge must have been 
imparted to his wife. When they had no 
response from the letter, it was their right 
to have a new handle substituted for the old 
one at the landlord’s expense and their duty 
not to make use of the instrument in its de- 
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fective condition. Judgment of nonsuit was 
affrmed.—Daulton v. Williams. California 
District Court of Appeal, Second District, 
Division Two. July 28, 1947. 15 CCH Nec- 
LIGENCE CASES 185. 

Mitchell, Silberg & Knupp, Arthur Groman, 
for Appellant. 


Reginald I. Bauder, Wayne Veatch, W. I. Gil- 
bert, Jr., for Respondent, 


BACTERIA-INFESTED RAW CREAM 


(CALIFORNIA) 
@ Dealers’ liability 
Notice of breach of warranty 
Unreasonable delay F 


During January, February, and March, 
1944, plaintiff wife consumed raw cream 
which had been distributed by defendants. 
During April she experienced symptoms of 
an illness and consulted a physician, who, 
on June 2, advised her that she was suffer- 
ing from undulant fever. Five months and 
eighteen days later defendants were notified 
of her claim through a letter from plaintiffs’ 
attorney. Some three months thereafter suit 
was filed. Section 1769 of the Civil Code, 
sometimes known as Section 49 of the Uni- 
form Sales Act, provides that in the absence 
of express or implied agreement of the par- 
ties, acceptance of the goods by the buyer 
does not discharge the seller from liability 
for breach of any promise or warranty. But 
if after acceptance of the goods the buyer 
fails to notify the seller of the breach of 
any promise or warranty within a reason- 
able time after the buyer knows or ought 
to know of such breach, the seller is not 
liable. 

The interpretation given to this statute 
is that the purpose of the notice is to advise 
the seller that he must meet a claim for 
damages, for which he is entitled to have 
early warning so that he may inspect such 
goods as remain in the buyer’s possession 
which the latter claims are defective. There 
is no provision in the statute that goods 
must be returned to enable the buyer to 
maintain his action for breach of warranty. 
But the very absence of such a rule empha- 
sizes the reasonableness of the rule requir- 
ing prompt notice of claim to the merchant 
in order that he might advantageously in- 
vestigate the merits of the claim of a breach 
of implied warranty. While the question of 
whether notice was given within a reason- 


Haunts 
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able time is one of fact if there is no dispute 
as to the time of notice with reference to 
the date of purchase, the question is one of 
law. The notice was unreasonably delayed, 
and judgment of nonsuit was affirmed.— 
Whitfield et al. v. Jessup et al. California 
District Court of Appeal, Second District, 
Division Two. July 28, 1947. 15 CCH 
NEGLIGENCE Cases 185. 
Samuel A. Rosenthal, for Appellants. 


Reed & Kirtland, Henry E. Kappler, for Re- 
spondents. 


REFRIGERATOR 
DAMAGED IN MOVING 


(TENNESSEE) 
@ Measure of damages 





Refrigerators or refrigerator parts were 
not for purchase in 1945 because of con- 
ditions brought about by the war. What, 
then, was the proper measure of damages 
to be applied in compensating plaintiff, 
whose electric refrigerator had been dam- 
aged by a transfer company in moving it 
from one house to another? The transfer 
company asserted that the damages were 
limited by the OPA ceiling price, but the 
trial judge correctly held that these ceilings 
were not controlling in tort actions. The 
general rule of the difference between 
the value immediately before and after the 
injury did not govern. The eight-year-old 
household article had as much value to the 
owner at the time of injury as it did when 
new, in view of the absence of such appli- 
ances from the market. “Wearing apparel in 
use, and household goods and effects owned 
and kept for personal use, are articles which 
cannot in any fair sense be said to be 
marketable and have a market value, or at 
least a market value which is fairly indica- 
tive of their real value to the owner and of 
his loss by being deprived of them. So it 
has been frequently, and we think correctly, 
held that the amount of his recovery ought 
not to be restricted to the price which 
could be realized by a sale in the market, 
but he [plaintiff] should be allowed to re- 
cover the value to him based on his actual 
money loss resulting from his being de- 
prived of the property.” However, since 
plaintiff knew that food would spoil in the 
refrigerator, he could not increase his dam- 
ages by continuing to use the article and 
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allowing the food to spoil.—Bosson, d. b. a. 
Park City Storage & Transfer Company 
v. Campbell. Tennessee Court of Appeals, 
Eastern Division. Filed July 9, 1947. 
15 CCH NEGLIGENCE CasEs 186. 

Ely & Ely, Knoxville, Tennessee, for Plaintiff 
in Error. 


Creekmore & Buhl, Knoxville, Tennessee, for 
Defendant in Error. 


EIGHT-MONTH-OLD BABY 
SMOTHERS 
(CALIFORNIA) 


© Hospital’s liability 
Postoperative care 





Plaintiff placed his eight-month-old baby 
in defendant’s hospital for a minor surgical 
operation, the removal of a tumorous birth- 
mark on the child’s shoulder. While still 
unconscious from the ether, the child was 
removed from the operating room and placed 
in a room with four of five other patients. 
The mother was not permitted to remain in 
the room while the child was unconscious. 
Upon returning to the room after an absence 
of one hour and twenty minutes, the mother 
found the child had smothered. Plaintiff 
alleged that the death of his child was 
brought about by the negligence of defend- 
ant in failing to watch and protect the child 
while unconscious and under the influence 
of a general anesthetic. The operating sur- 
geon testified that the cause of death was 
atelectasis, which he defined as a sudden 
collapse of part or all of the lung tissue 
whereby oxygen or air does not enter the 
lung. He further stated that a baby under 
the influence of ether should be placed on 
its stomach with its face turned to one side 
in order to keep the mucous from clogging, 
and that it was the usual custom in hospitals 
to watch a child coming from anesthesia 
until consciousness has returned. 


It was the duty of defendant to use 
reasonable care and diligence in safeguard- 
ing the patient committed to its charge. 
By reason of the tender age of the child, 
defendant owed a higher degree of care in 
attending it than if it had been an adult. 
It was established that the graduate nurse 
in charge of the room in which the baby 
was left was not in the room during the 
fifteen-minute period preceding the entry of 
the mother. Although a nurse’s aid was in 


the room, she was engaged in changing the 
bed clothing on other beds. Whether de- 
fendant exercised reasonable care was for 
the determination of the jury, and judgment 
of nonsuit was reversed.—Thomas v. Sea- 
side Memorial Hospital of Long Beach. 
California District Court of Appeal, Second 
District, Division Two. July 15, 1947. 15 
CCH NEGLIGENCE CAsEs 184. 

' Frank C. Weller, Thomas S. Tobin, for Appel- 
ant. 

Spray, Davis & Gould, for Respondent. 


STUMBLING UNDER TRAIN 


(CALIFORNIA) 
e Running along platform 
Tripping into hole 
Excessiveness of damages 


Plaintiff was walking along defendant's 
passenger platform and looking through the 
windows of the coaches for friends whom 
he intended to meet. As he was doing so, 
he stepped into a hole some three feet wide 
and several inches deep and hit his head 
against a blunt object. When he regained 
consciousness, he discovered that the wheels 
of a train had severed his left hand. Defend- 
ant contended that a railway company ex- 
tends no invitation to those who come to 
the station premises for the sole purpose 
of attending the arrival and departure of 
passengers or for purely social reasons, 
and that they are mere licensees to whom 
defendant owes no duty to maintain the 
premises in a safe condition. However, the 
great weight of authority supports the rule 
that they are business visitors since it is 
part of the business of a railway to afford 
the passengers such conveniences. It was 
immaterial that plaintiff did not have an 
appointment to meet his friends and that 
they did not arrive as he expected. 


Although the court said, without hesi- 
tation, that it was extremely difficult for it 
to believe that plaintiff fell in the manner 
he described, it could not hold, as a matter 
of judicial knowledge of physical laws, that 
it would be impossible for a man running 
alongside a stationary train to stumble in 
a hole thirteen feet from the coach and 
fall under the train between the rails, even 
where there was a two-foot space between 
the platform and the nearest rail. The 
question of plaintiff’s contributory negligence 
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was one of fact for the jury, and not one 
of law. It is not unusual for persons to 
hurry, or even to run slowly, along railway 
platforms with their attention directed to 
the cars of the train, and it is not to be 
expected that in the hustle and bustle ob- 
served in railway stations pedestrians will 
pay as close attention to what is under foot 
as they would in calmer moments. 


However, the award of $60,000 was mani- 
festly so unreasonable as to compel the 
conclusion that it was given under the influ- 
ence of passion and prejudice. Plaintiff, a 
twenty-three-year-old Army Air Force cadet, 
had no established vocation. He had the 
choice of many occupations in which he 
would have substantial earning power, and 
had not by any means lost the opportunity 
of working out for himself a_ successful 
business career. The judgment of the lower 
court for plaintiff was reversed for a retrial 
on the sole issue of damages.—Kircher v. 
Atchison, Topeka and Santa Fe Railway 
Company. California District Court of Ap- 
peal, Second District, Division Three. July 
29, 1947. 15 CCH NEeEcLIcENcE CAses 184. 

Robert W. Walker, William F. Brooks, Wal- 
lace L. Ware, for Appellant. 

Max Fink, Jerome D. Ralston, for Respondent. 


CHILD'S FATHER KILLED BY TRAIN 


(CALIFORNIA) 
© Loss of support, society 
Parents divorced 
Custody of child 


Plaintiff’s parents were divorced in a sub- 
stituted service proceeding in Nevada in 
November, 1944. The mother was awarded 
sole care, custody and control of plaintiff, 
then a boy two years of age. Within five 
weeks after the divorce the boy’s father 
was killed as a result of defendant’s negli- 
gence. Appealing from a judgment for 
$20,000 in favor of the child, defendant con- 
tended that there was no evidence that the 
child suffered any loss, and that if there 
had been any evidence of such loss, it did 
not support a verdict in that amount. 

The jury was correctly instructed that 
the measure of damages was the pecuniary 
loss that it might be reasonably expected 
Plaintiff would have suffered by being de- 
Prived of the care, support, society, and com- 
fort and protection his father would have 


TTT 
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given his son, if he had lived. It is cus- 
tomary to award the custody of a child in its 
extreme infancy to its mother. Where the 
child is a son, the custody is often changed 
by the court to the father so that the son may 
have the male training to equip him to meet 
his world. The evidence showed a deep 
affection of the father for the son, and the 
jury may have inferred that there was a 
substantial likelihood that this loving father 
and his son would come together in a father- 
guardian relationship. The father was an 
electrical engineer earning $300 a month. 
With practical prudence, he had saved from 
his earnings and invested approximately 
$1,600 in his father’s farm. He worked on 
this farm with the intent to purchase it so 
that ultimately it would go to his wife and 
child. There was no evidence that in the 
month between the divorce and his death 
he had lost this benevolent attitude to- 
wards his son. The evidence of the likeli- 
hood of the child’s losing the support, society, 
care, comfort and protection of his father 
was sufficient to sustain the verdict. Judg- 
ment for plaintiff was affirmed.—Southern 
Pacific Company v. Zehnle. United States 
Circuit Court of Appeals, Ninth Circuit. 
August 26, 1947. 15 CCH NEGLIGENCE CASES 
191, 

Horace B. Wulff, Devlin & Devlin & Diepen- 
brock, Sacramento, California, for Appellant. 


Thomas O'Hara, Robert A. Zarick, Emmet J. 
Seawell, Sacramento, California, for Appellee. 


ELECTRIC WIRES PROTRUDING 
FROM KITCHEN FLOOR 


(CALIFORNIA) 
® Child electrocuted 
Landlord’s liability 


Defendant, who operated a power plant, 
rented cottages at the plant to its employes, 
to whom it also sold electric current. Plain- 
tiff husband arranged with defendant’s dis- 
trict superintendent, Bertholas, to rent one 
of the cottages. Bertholas had already turned 
on the power in this cottage by throwing 
a switch on the back porch. In doing so 
he energized three wires, the ends of which 
protruded from the floor in a small recess 
in the kitchen. The wires had formerly been 
connected with a water heater, which had 
been removed by the previous tenant. Im- 
mediately after plaintiffs’ arrival, Bertholas 
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went over the premises with plaintiff hus- 
band, showed him the electric switch, and 
told him how to hook up his electric stove. 
Plaintiff husband went under the house and 
connected his stove, and at that time ob- 
served the loose wires, which Bertholas told 
him were discarded hot-water-heater wires 
of no use to plaintiffs, who did not have 
a hot water heater. Plaintiff husband cut 
loose the wires which were several feet 
from the location of the heater wires, and 
thought that he had cut those formerly 
attached to the heater. At no time did he 
know that the wires protruding from the 
floor were energized. Subsequently, plain- 
tiffs’ ten-month-old child fell or stumbled 
on the charged wires and was instantly 
electrocuted. 


Plaintiffs contended that defendant had 
knowledge that the wires carried electricity, 
that this was a latent defect, and that de- 
fendant had failed to warn plaintiffs. There 
was evidence that when Bertholas energized 
all the wires, he could have shut off the 
current to the water-heater wires by means 
of the distribution panel on the back porch; 
that when he went through the house, he 
saw the protruding wires and considered 
them a hazard, but did nothing about them; 
and that although it was the company’s 
practice for the workmen who energized 
circuits in houses to inspect and clean them, 
Bertholas failed to do this. 


While the evidence was sufficient under 
the landlord-and-tenant rule to sustain the 
verdict, defendant was also the vendor of 
electricity. It failed to insulate the heater 
wires, and in energizing them created the 
hazard before plaintiffs became occupants 
of the house. In its dual capacity it was 
charged with a greater responsibility than 
it would have had as the mere landlord. 
The duty of a power company regarding 
electric wires and equipment requires prompt 
and frequent inspection, and failure to com- 
ply with this rule charges it with notice of 
a defective or dangerous condition. Judg- 
ment for plaintiffs was affirmed.—Couch et 
al. v. Pacific Gas and Electric Company. 
California District Court of Appeal, Third 
District. July 16, 1947. 15 CCH Nect- 
GENCE CASEs 182, 

Thomas J. Straub, F. H. Pearson, W. R. 


Dunn, Robert H. Gerdes, Laurence J. Kennedy, 
for Appellant. 


Cariton & Shadwell, for Respondents. 


PLASTER CEILING 
DROPS ON TENANT 


(CONNECTICUT) 
e Contractor’s liability 
Installation of cornice 


Defendant was hired to install a new cor- 
nice on the outside of the building in which 
plaintiff was a tenant. Before starting to 
work about the middle of July, defendant's 
general manager inspected the interior of 
plaintiff's apartment, including the plaster 
walls and the living room ceiling. Cracks 
and water stains from a leak in the roof 
were plainly visible in the ceiling near an 
electric fixture. In preparation for the cor- 
nice work, defendant built a scaffold. Its 
floor ran along the outside wall and was 
supported by planks which extended through 
the windows. At the inner end each of the 
timbers in plaintiff’s living room was spiked 
or nailed to a door jamb six feet above 
floor level and was supported at the window, 
on a level just above the top of the lower 
sash, by an upright resting on the sill. 
There were also some uprights connecting 
the ceiling joists with the rafters of the 
roof. Because of the horizontal timbers the 
upper sash of the windows remained open 
for a month, during which period it rained 
seventeen times. The work on the cornice 
had been completed, and just prior to Au- 
gust 16 the removal of the scaffold had been 
partially completed. Defendant’s workmen 
passed back and forth through the apart- 
ment during the work and repeatedly walked 
across the roof and threw pieces of the old 
cornice onto the roof over the living room. 
These acts of the employees caused consider- 
able and recurrent stress and vibration at the 
points where force was applied, which was 
transmitted to the living room ceiling. In 
consequence, as the work progressed, addi- 
tional cracks appeared in the ceiling and 
particles of plaster continued to sift down 
into the room. On the morning of August 
16, when plaintiff entered the living room 
a heavy piece of plaster fell and struck her 
on the head. 


Defendant offered expert opinion testi- 
mony that rain had resulted in a disintegra- 
tion of the plaster and had caused the 
ceiling to fall. No expert testimony was offered 
by plaintiff, and defendant argued that in the 
absence of such evidence the jury was un- 
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warranted in finding that defendant’s con- 
duct in performing the work caused the 
plaster to fall because the questions involved 
were peculiarly within the realm of the ex- 
pert and not common knowledge. The court 
thought otherwise. “In view of the weakened 
condition of the ceiling to begin with, the 
further cracks that appeared as work pro- 
gressed and the dropping of particles of 
plaster which continued until the ceiling 
finally fell, considered in connection with 
the proximity and structural relationship 
of the ceiling to the top of the door jambs 
to which the horizontal timbers were nailed, 
the short uprights between the ceiling and 
roof where other force was applied, and 
the rigid structural connection between the 
ceiling and the floor of the scaffold upon 
which force was again and again brought to 
bear, it certainly was not beyond the realm 
of common knowledge that, by reason of 
force set in motion by defendant and of 
its prolonged exposure of the ceiling to the 
damp outdoor atmosphere, it was more 
probable than not that its acts caused the 
plaster to fall.” In the light of these facts 
expert testimony was neither essential nor 
conclusive, and the jury could reasonably 
have found that defendant was negligent in 
employing the method of work which it did. 
Judgment for plaintiff was affirmed.—Cac- 
kowski v. Jack A. Halprin, Inc. Connecticut 
Supreme Court of Errors, Hartford County. 
June 18, 1947, 15 CCH NEGLIGENCE CaSEs 
145, 

James W. 
lant. 


Morton E. Cole, Milton Krevolin, Cyril Cole, 
Louis W. Webber, for Plaintiff, Appellee. 


DOG FELLS PEDESTRIAN 


(NEW JERSEY) 
© Husband’s liability 
Ownership by wife 
Imputed knowledge 


If Fido is a vicious creature and in the 
habit of lunging at passersby, even though 
he is owned by the wife, the husband may 
also have to pay the price. Plaintiff, who 
was strolling her dog on a leash, was 
struck and felled by a dog which accom- 
panied defendant wife. The jury awarded 
damages against both defendant wife and 
her husband, Anton. The head of the house- 
hold appealed. The local registration of the 
dog was in the name of the wife as owner. 


Carpenter, for Defendant, Appel- 


She testified that it was “maintained or 
kept” in their home and “was cared for” by 
both of them and sustained out of an allow- 
ance granted by her husband for household 
expenses. There was evidence that she knew 
the animal had vicious propensities. 


Defendant husband challenged an instruc- 
tion which, in substance, told the jury that 
if Anton and his wife jointly harbored the 
dog in their household for their joint bene- 
fit and advantage, and allowed it the use 
of the public highways, there was mutual 
agency in its management, and the husband 
in that event was chargeable with his wife’s 
prior knowledge of the dog’s vicious pro- 
pensities. The court perceived no error. 
The sole criticism of the instruction was 
that it proceeded upon the hypothesis that 
the wife was the husband’s agent simply 
because she was his wife. “But such is not 
the case. The husband, as the head of the 
family, in possession and control of the 
family abode, may be liable as the keeper of 
the animal, even though it is owned by his 
wife or other member of the family, if 
he suffers it to be kept upon the premises 
and thereby affords it a place of refuge and 
protection, certainly so if he cares for and 
exercises a measure of control over it as a 
family appendage, and thus keeps and har- 
bors it jointly with his wife. The essence 
of the action is not the ownership, but the 
keeping and harboring of an animal, know- 
ing it to be vicious. The custody of a vicious 
animal is the custody of all joint keepers, 
and notice to one joint keeper is notice to 
all.” Judgment against defendant husband 
was affirmed.—Barber et al. v. Hochstrasser. 
New Jersey Supreme Court. July 29, 1947. 
15 CCH NEGLIGENCE Cases 147. 

Burke, Sheridan & Hourigan, John H. Sheri- 
dan, 2200 Bergenline Avenue, Union City, New 
Jersey, for Appellant. 

Morris Edelstein, 591 Summit Avenue, Jersey 


City, New Jersey: Alfred Brenner, 549 Broad- 
way, Bayonne, New Jersey, for Respondents, ° 


TRICHINAE-INFESTED PORK 





(MASSACHUSETTS) 
®@ Meat packer’s liability 
Failure to inspect 


As a result of eating pork, which con- 
tained trichinae, plaintiff became ill. She 
had purchased the pork from a retail dealer, 
who, in turn, had purchased the meat from 
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defendant packer. Arguing that the evidence 
did not show negligence on its part, defend- 
ant introduced evidence tending to show 
that a packer is unable to determine with 
any degree of certainty that the carcass of 
a hog does not contain trichinae without 
taking so many specimens as to destroy 
the carcass as salable food, except in in- 
stances where the first specimens show the 
presence of these parasites; that the absence 
of the parasites in the specimens does not 
indicate that they are not present in some 
other portion of the carcass; that the inspec- 
tions made under federal and state regula- 
tions do not require any tests for trichinae; 
and that even if fresh pork does contain 
trichinae, it is not unwholesome if properly 
cooked. Doubtless, this testimony would 
justify an expectation on defendant’s part 
that the jury would not find that it was 
negligent in failing to discover the presence 
of the trichinae, but there was evidence 
pointing in another direction. Plaintiff called 
as an expert one who had practiced medicine 
and surgery for twenty-seven years and had 
made a special study of trichinosis, observ- 
ing it both in the hog and the individual. 
This expert testified that the presence of 
trichinae in the carcass of a hog could be 
determined by the microscopic examina- 
tion of any muscle, that it was not neces- 
sary to examine every muscle, and that it 
would make no difference what muscle was 
selected for the test. The witness showed 
much familiarity with the subject, even 
though plaintiff’s case was the only one 
he had met in private practice. The jury 
was free to give such weight to this testi- 
mony as they deemed appropriate and were 
entitled to find that defendant, which did 
not make any test to ascertain the presence 
of trichinae, had failed to exercise a rea- 
sonable degree of care in preparing and plac- 
ing it on the market. 


Plaintiff fried the patties in oil until they 
were brown on the inside and roasted the 
shoulder for more than two hours in an 
oven set at 400 degrees. The jury could 
properly find that she cooked the pork as 
thoroughly as reasonably could be expected 
and that she was not contributorily negli- 
gent. Defendant’s exceptions to the denial 
of its motion for a directed verdict were 
overruled.—Arena v. John P. Squire Com- 


pany. Massachusetts Supreme Judicial Court. 
Suffolk. June 6, 1947. 15 CCH NeEcticence 
CAsEs 149. 

W. H. McLaughlin, for Plaintiff. 

H. W. Cole, C. W. O’Brien, for Defendant. 


PHYSICIAN’S MALPRACTICE 


(CALIFORNIA) 
@ Maternity patient 
Expert testimony 


At no time during plaintiff wife’s preg- 
nancy did defendant doctor make a stetho- 
scopic examination or take any X-rays. He 
did not arrive at the hospital to attend his 
patient until. fifteen minutes before the baby 
was born and more than nine hours after 
his secretary had been notified that the pa- 
tient was being taken to the hospital. He 
left immediately after the child was born. 
The next day when he appeared at the door 
of plaintiff's room, she told him that she 
felt “terrible.” He did not see her again for 
seven weeks, at which time she renewed her 
complaint. Defendant gave her a vaginal 
examination and told her that she was com- 
ing along nicely. About two months later a 
vaginal examination by another doctor dis- 
closed the presence of a severe erosion of the 
cervix, which, in the opinion of the examin- 
ing doctor, had been present several years. 
Plaintiff alleged that defendant so negli- 
gently performed his services that a breech 
birth occurred, and that as a result of his 
negligence she suffered lacerations and tear- 
ing of the tissue, infection and a general im- 
pairment of her health. Appealing from a 
judgment of nonsuit, plaintiff contended 
that the evidence was sufficient to establish 
a prima facie case of negligence warrant- 
ing submission of the question of fact to the 
jury. 

Defendant testified that had he attempted 
surgery on the lacerations, he would have 
caused an abortion; that doctors take care 
of bad lacerations, but with a slight fraying, 
can do nothing except let it heal, a process 
which takes six to eight weeks. A doctor 
who qualified as an expert in obstetrics testi- 
fied, in answer to a hypothetical question, 
that in his opinion defendant did not use 
the ordinary skill and care of a practicing 
physician in the locality; that a practitioner 
using ordinary care would have taken an 
X-ray, and upon finding the child in an 
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inverted position, would have done some- 
thing to turn the child. He also testified 
that three to five per cent of births are 
breech births, and that a respectable minority 
of physicians in good standing in the com- 
munity were of the opinion that babies 
should not be turned. 

It appeared from the expert medical tes- 
timony that defendant chose a recognized 
and approved method of practice in not 
taking X-rays or attempting to turn the 
child. Certain evidence indicated that de- 
fendant was more interested in his fee than 
in the welfare of his patient, and that he 
intended to give her the minimum of medical 
attention. While this did not indicate a 
commendable professional attitude, the jury 
could not have determined therefrom that 
he failed to use the degree of care required 
of him, a matter peculiarly within the knowl- 
edge of medical experts. Judgment of non- 
suit was affirmed.—Church et al. v. Bloch 
et al. California District Court of Appeal, 
Second District, Division Three. June 24, 
1947. 15 CCH NEGLIGENCE CAsEs 106. 

Hiram T. Kellogg, for Appellants. 


Reed & Kirtland, Henry E. Kappler, for Re- 
spondents. 


PLANKING EDGE TRIPS TRAVELER 


(MASSACHUSETTS) 


® Railroad’s liability 
Platform depression 





Plaintiff approached the railroad station 
along the walk or platform, which was eight 
feet wide and had a surface of stone dust, 
except where the surface was of planking 


over a brook for a distance of thirty feet. 
Shortly after obtaining a time table, he left 
the station and was walking along the plat- 
form when his left toe struck the edge of 
the planking, causing him to fall in such a 
manner that both of his feet were crushed 
by a passing train, The surface of the center 
of the stone dust platform or walk was 
flush with the east side of the planking, but 
there was a depression between the inside or 
southerly part of this walk and the adjoining 
planking. There was another depression 
between the outside or northerly end of the 
walk and the planking, which extended in 
from the outside or track side of the walk 
for a distance of two feet or more. This 
last depression was almost eighteen inches 
wide and looked like a place “where the dirt 
was gouged away like it had been washed 
out.” The edge of the planking at this point 
projected a good one and one-half inches 
above the stone dust walk, and it was at 
this place that plaintiff tripped. The jury 
returned a verdict for plaintiff. Whether 
defendants failed to exercise the appropriate 
degree of care commensurate with the danger 
in permitting the platform or walk to be and 
remain in this condition was an issue of fact 
which was properly submitted to the jury. 
Defendants’ exceptions to the denial of their 
motion for a directed verdict were overruled. 
—Esau v. Trustees of New York, New 
Haven and Hartford Railroad Company. 
Massachusetts Supreme Judicial Court. 
Norfolk. May 29, 1947, 15 CCH NEGLIGENCE 
CASEs 163. 


R. J. Coffin, for Plaintiff. 
S. C. Rand, G. d’A. Belin, Jr., for Defendants. 
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Lloyds and the Model Rating Bills 


Lloyds officials are currently studying the situation to discover what, if any- 
thing, can be done about the problems that will confront it when the new Illinois 


rate regulatory bill goes into effect, October 1. 


The other state in which Lloyds 


is admitted to do business, Kentucky, has had regulation for some time but is 


less of a problem because of the smaller volume of business done there. 
are three fields that present unique problems. 
Another is the Illinois liquor law liability 


Lloyds writes for excess premiums. 


There 
One is the hard-to-place risk that 


coverage, and the third is the bankers’ blanket bond. 
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